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Title  45— Public  Welfare 

CHAPTER  I— OFFICE  OF  EDUCATION,  DE¬ 
PARTMENT  OF  HEALTH,  EDUCATION, 
AND  WELFARE 

EDUCATION  OF  HANDICAPPED 
CHILDREN 

Implementation  of  Part  B  of  the  Education 
of  the  Handicapped  Act 

AGENCY:  U.S.  Office  of  Education, 
HEW. 

ACTION :  Final  regulation. 

SUMMARY:  These  regulations  imple¬ 
ment  amendments  to  Part  B  of  the  Edu¬ 
cation  of  the  Handicapped  Act  (as  re¬ 
quired  by  the  Education  for  All  Handi¬ 
capped  Children  Act  of  1975)  by:  (1) 
amending  the  existing  regulations  gov¬ 
erning  assistance  to  States  for  education 
of  handicapped  children,  (2)  adding  a 
new  part  on  incentive  grants  programs 
for  handicapped  children  aged  three 
through  five,  and  (3)  making  certain 
conforming  amendments  to  the  general 
provisions  for  State- administered  pro¬ 
grams. 

These  regulations  govern  the  provision 
of  formula  grant  funds  to  State  and  local 
educational  agencies  to  assist  them  in 
the  education  of  handicapped  children. 

The  regulations  include  provisions 
which  are  designed  (1)  to  assure  that  all 
handicapped  children  have  available  to 
them  a  free  appropriate  public  educa¬ 
tion;  (2)  to  assure  that  the  rights  of 
handicapped  children  and  their  i>arents 
are  profited;  (3)  to  assist  States  and 
localities  to  provide  for  the  education  of 
handicapped  children;  and  (4)  to  assess 
and  assure  the  effectiveness  of  efforts  to 
educate  such  children. 

These  regulations  also  include  the  final 
rules  for  counting  and  reporting  handi- 
capp>ed  children.  (The  child  coimt  rules 
were  published  in  proposed  form  on  Sep¬ 
tember  8,  1976,  and  were  incorporated 
into  the  December  30  proposed  regula¬ 
tions  for  the  convenience  of  the  reader.) 

EFFECTIVE  DATE;  October  1, 1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT; 

Daniel  Ringelheim,  Director,  Division 
of  Assistance  to  States,  Bureau  of  Edu¬ 
cation  for  the  Handicapped,  400  Mary¬ 
land  Ave.  SW.,  (room  4046  Donohoe 
Building) ,  Washington,  D.C,  20202, 
telephone:  202-472-2265; 
or 

Thomas  B.  Irvin,  Policy  Officer,  Bu¬ 
reau  of  Education  for  the  Handicap¬ 
ped,  400  Maryland  Ave.  SW.,  (room 
4926  Donohoe  Building) ,  Washington, 
D.C.  20202,  telephone;  202-245-9405. 

SUPPLEMENTARY  INFORMATION: 

Rulemaking  History — Public 
Participation 

Because  of  the  potential  impact  that 
Pub.  L.  94-142  will  have  on  the  educa¬ 
tion  of  handicapped  children  throughout 
the  Nation,  and  on  the  agencies  that 
serve  them,  the  Office  of  Education  rec¬ 
ognized  the  need  for  intensive  public 
participation  in  the  development  of  regu¬ 
lations,  and  took  steps  to  insure  maxi¬ 


mum  public  involvement  throughout  the 
entire  rulemaking  process.  A  description 
of  these  steps  Is  included  in  the  following 
paragraphs: 

Before  the  proposed  rules  were  drafted, 
the  Office  of  Education  carried  out  a 
massive  effort  to  obtain  comments  and 
suggestions  for  developing  regulations 
from  interested  parties  throughout  the 
Nation.  This  involved  participating  in 
approximately  20  meetings  about  the  law 
conducted  on  both  a  geographic  and  spe¬ 
cial  interest  basis.  Approximately  2,200 
people  participated  in  these  meetings  and 
several  hundred  comments  were  received. 

In  June  1976,  the  Office  of  Education 
convened  a  national  writing  group  of 
approximately  170  people  to  develop  con¬ 
cept  papers  for  use  in  writing  the  regu¬ 
lations.  This  group  was  composed  of  par¬ 
ents,  representatives  of  special  interest 
organizations  (i.e.,  AFT,  NEA,  private 
schools) ,  and  administrators  of  State  and 
local  schools.  These  concept  papers 
formed  the  basis  for  the  proposed  regula¬ 
tions. 

During  the  months  of  July-Nov«nber, 
the  Office  of  Education  prepared  several 
redrafts  of  the  concept  papers  and  con¬ 
tinued  to  seek  inputs  on  toese  drafts  from 
various  interest^  parties. 

On  December  '30,  1976,  the  proposed 
rules  were  published  in  the  Federal 
Register.  Written  comments  and  recom¬ 
mendations  on  the  proposed  rules  were 
invited  for  a  60 -day  comment  period 
ending  March  1.  1977;  and  public  hear¬ 
ings  were  held  in  Washington,  San 
Francisco,  Denver,  Chicago,  Boston,  and 
Atlanta.  Over  1,600  written  comments 
were  received  during  that  period,  all  of 
which  were  reviewed  and  considered  by 
the  Office  of  Education  in  preparing  these 
final  regulations. 

The  tapes  of  the  hearings  and  copies 
of  written  comments  are  available  for 
public  inspection  at  the  Bureau  of  Edu¬ 
cation  for  the  Handicapped,  room  4921, 
Donohoe  Building,  400  6th  Street  SW., 
Washington,  D.C.  20202. 

In  addition  to  the  above  public  com¬ 
ment  activities,  the  Office  of  Education 
continued  with  other  public  participa¬ 
tion  efforts,  including: 

(1)  Participating  in  10  regional  meet¬ 
ings  of  the  American  Association  of 
School  Administrators  and  other  region¬ 
al  meetings  with  the  Council  of  the  Great 
City  Schools: 

(2)  Conducting  a  national  conference 
on  the  regulations  for  administrators  of 
various  State  agency  programs  for  the 
handicapped,  and  participating  in  meet¬ 
ings  at  other  national  conferences;  and 

(3)  Participating  in  a  special  series  of 
meetings  organized  by  the  Institute  for 
Educational  Leadership  and  composed  of 
representatives  of  the  National  Govern¬ 
ors’  Conference,  the  National  Conference 
of  State  Legislatures,  the  National  Asso¬ 
ciation  of  State  Boards  of  Education,  and 
tlie  Education  Commission  of  the  States. 

Action  Taken  on  Public  Comments 

PART  lOOB — state  ADMINISTERED  PROGRAMS 

No  comments  were  received  on  the 
proposed  amendments  to  Part  100b,  and 
no  changes  have  been  made. 


PART  12ia — ASSISTANCE  TO  STATES  FOR 

EDUCATION  OF  HANDICAPPED  CHILDREN 

The  Office  of  Education  conducted  a 
careful  review  of  the  public  comments 
received  and  summarized  them  by  sub¬ 
part  and  topic. 

A  very  large  number  of  comments 
dealt  with  specific  statutory  require¬ 
ments.  These  comments  expressed  con¬ 
cerns  about  the  statute  and  suggested 
changes  to  be  made  in  the  statutory  pro¬ 
visions.  However,  because  they  are  stat¬ 
utory,  the  Office  of  Education  is  not 
able  to  make  any  changes  in  the  regula¬ 
tions  with  respect  to  those  points.  Some 
of  the  statutory  provisions  on  which  com¬ 
ments  were  received,  together  with  con¬ 
cerns  about  them,  are  included  below; 

(1)  Free  appropriate  public  educa¬ 
tion — ^problems  with  timelines  and  con¬ 
cerns  about  the  cost  of  implementing  this 
requirement; 

(2)  Priorities — concerns  about  Feder¬ 
al  priorities  which  are  not  consistent 
■with  State  and  local  priorities; 

(3)  Individualized  education  pro¬ 
grams — suggestions  that  the  requirement 
be  deleted  from  the  regulation  unless 
more  funds  are  available  for  implement¬ 
ing  it; 

(4)  Prior  notice  and  other  due  process 
procedures — concerns  about  the  amount 
of  detail  in  these  requirements  and  the 
time,  cost  and  paper  work  involved  in 
their  implementation; 

(5)  State  educational  agency  responsi¬ 
bility  for  general  supervision  of  all  spe¬ 
cial  education  programs  in  the  State — 
concerns  about  lack  of  authority  over 
other  State  agencies  and  the  lack  of 
funds  to  efficiently  implement  the 
provision; 

(6)  Child  count — concerns  about  the 
dates  on  which  the  count  must  be  taken. 

Another  large  niunber  of  commenters 
cited  specific  concerns  or  issues  with 
respect  to  the  content  of  the  proposed 
rules.  Because  of  the  large  number  of 
comments  received,  individual  comments 
have  been  consolidated. 

PART  12  im — INCENTIVE  GRANTS 

Part  121m  sets  forth  the  conditions 
under  which  States  may  receive  grants 
to  assist  in  the  education  of  handicapped 
children  aged  three  through  five.  Con¬ 
gress  established  incentive  grants  in  the 
recognition  that  when  education  begins 
at  the  earlier  stages  of  development  (1) 
benefits  are  maximized,  (2)  additional 
or  more  severe  handicaps  may  be  pre¬ 
vented,  and  (3)  greater  long-term  cost 
effectiveness  is  realized. 

Comment:  An  issue  was  raised  con¬ 
cerning  the  possible  use  of  incentive 
grant  funds  for  children  from  birth 
through  two  years  of  age. 

Response:  Section  619  of  the  Act  and 
the  legislative  history  specify  that  the 
use  of  incentive  grant  funds  is  limited 
to  children  aged  three  through  five  years. 
However,  the  State’s  entitlement  under 
section  611  of  the  Act  may  be  used  for 
children  from  birth  through  age  twenty - 
one. 

Comment:  An  issue  was  raised  as  to 
whether  incentive  grant  fimds  may  be 
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used  for  administrative  or  supervisory 
costs. 

Response:  The  regulation  has  been 
amended  to  make  it  clear  that  adminis¬ 
trative  costs  are  allowable. 

Minimum  Regulation — Future 
Rulemaking  Plans 

Tlie  preamble  to  the  proposed  rules 
contained  the  following  statement  re¬ 
garding  minimum  regulations : 

Th®  Department  sees  the  development  of 
regiUations  for  Implementing  Pub.  L.  94-142 
as  being  an  evolutionary  process  which  will 
continue  over  a  period  of  several  years.  The 
actual  Impact  and  consequences  of  the  stat¬ 
utory  provisions  and  problems  which  State 
and  local  educational  agencies  may  have  in 
implementing  these  provisions  are  not  known 
at  this  time.  Therefore,  the  Department  feels 
that  the  most  rational  approach  to  follow  le 
(1)  to  write  minimum  regulations  at  this 
point,  and  (2)  to  amend  and  revise  such 
regulations  in  the  future  as  need  and  ex¬ 
perience  dictate. 

Because  the  Statute  is  very  comprehensive 
and  specific  on  many  points,  the  Department 
has  elected  (1)  to  incorporate  the  basic 
wording  or  substance  of  the  Statute  directly 
into  the  regulations,  and  (2)  to  expand  on 
the  statutory  provisions  only  where  addi¬ 
tional  interpretation  sems  to  be  necessary. 

Although  some  commenters  felt  that 
more  extensive  regulations  were  neces¬ 
sary,  many  persons  who  responded  to  the 
proposed  rules  felt  that  the  Oflace  of 
Education  had  already  over-regulated 
and  should  cut  back  on  the  rules  when 
they  are  published  in  final  form.  At  this 
juncture,  the  Office  of  Education  holds 
to  the  same  position  that  it  took  in  the 
proposed  rules,  and  for  the  same  reasons 
as  set  forth  in  that  document. 

The  Office  of  Education  believes  that 
some  working  experience  with  this  regu¬ 
lation  is  essential  before  determining 
whether  there  is  a  need  to  amend  it. 
Once  the  regulation  becomes  effective 
(Oct.  1, 1977)  and  people  gain  experience 
in  implementing  it,  there  will  likely  be  a 
series  of  questions  raised  in  individual 
States  which  could  result  in  the  develop¬ 
ment  of  policies  and  Interpretations  that 
would  be  proposed  for  addition  to  these 
regulations. 

Overview  of  CThanges  in  the  Part  121a 
Regulations 

A  substantial  number  of  changes  have 
been  made  in  response  to  comments  re¬ 
ceived  on  the  proposed  rules.  However, 
few  of  these  changes  have  resulted  in 
adding  major  substantive  requirements. 
Most  of  the  changes  are  technical  or  have 
been  made  in  an  attempt  to  provide 
greater  clarity  or  to  add  more  explana¬ 
tory  material. 

Extensive  use  has  been  made  of  ex¬ 
planatory  comments  in  the  text  of  the 
regulations.  The  purpose  of  these  com¬ 
ments  is  to  attempt,  where  appropriate, 
to  clarify  or  further  interpret  a  particu¬ 
lar  rule,  or  to  provide  direction  and  as¬ 
sistance  without  Imposing  additional  re¬ 
quirements.  For  example,  an  extensive 
explanation  is  included  under  the  excess 
cost  requirement  and  an  example  is 
given  on  how  to  make  the  computation 
under  that  requirement. 


Organization  or  Regulations 

Three  parts  of  Title  45  of  the  Code  of 
Federal  Pvegulations  are  amended  by  this 
document: 

(1)  Part  100b — State  Administered 
Programs.  This  includes  certain  conform¬ 
ing  amendments  to  the  regulations  under 
section  434(b)  (1)  (A)  of  the  General  Ed¬ 
ucation  Provisions  Act. 

(2)  Part  121a — Assistance  to  States 
for  Education  of  Handcapped  Children. 
Tliis  is  divided  into  seven  subparts :  (A) 
General,  (B)  State  Annual  Program 
Plans  and  Local  Applications,  (C)  Serv¬ 
ices,  (D)  Private  Schools,  (E)  Procedural 
Safeguards,  (F)  ‘  State  Administration, 
and  iG)  Allocation  of  Funds  and  Re¬ 
ports. 

(3)  Part  121m — Incentive  Grants.  This 
governs  the  administration  of  the  incen¬ 
tive  grants  program  for  handicapped 
children  aged  three  through  five,  au¬ 
thorized  under  section  619  of  the  Act. 

Analysis  of  Regulations 

Appendix  A  of  Part  121a  includes  an 
analysis  of  each  subpart,  which  (1)  dis¬ 
cusses  significant  comments  received 
and  the  action  taken  with  respect  to 
those  comments,  and  (2)  explains  the 
basis  for  any  changes  made  from  the  pro¬ 
posed  rules  published  on  December  30, 
1976. 

Topical  Index 

Appendix  B  of  Part  121a  includes  an 
index  of  the  major  topics  in  the  regula¬ 
tions  (e.g.,  free  appropriate  public  edu¬ 
cation,  priorities,  and  individualized  ed¬ 
ucation  program)  and  the  specific  sec¬ 
tions  imder  which  each  term  is  used. 

Note. — The  Department  of  Health.  Educa¬ 
tion,  and  Welfare,  has  determined  that  this 
document  contains  a  major  proposal  requir¬ 
ing  preparation  of  an  Economic  Impact 
Analysis  (EIA)  Statement  under  Executive 
Orders  11821  and  11949  and  OMB  Circular 
A-107,  and  certifies  that  an  Economic  Im¬ 
pact  Analysis  has  been  prepared.  However, 
because  the  portion  of  this  regulation  in¬ 
volving  major  costs  Is  virtually  identical  to 
the  content  of  subpart  D  of  the  regulation 
issued  on  discrimination  against  the  handi¬ 
capped  under  section  604  of  the  BehabUlta- 
tlon  Act  of  1973  (45  CFR  Part  84:  published 
May  4, 1977,  at  42  FR  22676) ,  the  Department 
has  determined  that  (a)  this  regulation  in¬ 
volves  no  substantial  costs  not  imposed  by 
Part  84  and  (b)  the  pertinent  parts  of  the 
EIA  Statement  for  that  regulation  meet  the 
EIA  requirements  for  this  regulation.  Both 
regulations  impose  the  following  require¬ 
ments:  (1)  appropriate  education  to  handi¬ 
capped  children:  (2)  Identification  and  eval¬ 
uation  of  handicapped  chUdren:  and  (3) 
procediu-al  safeguards  for  handicapped  chil¬ 
dren  and  their  parents. 

(Catalog  of  Federal  Domestic  Assistance 
Number  13.449,  Education  of  Handicapped 
Children,  Part  B.) 

Dated:  August  12,1977. 

John  Ellis, 


Acting  U.S.  Commissioner 
of  Education. 

Approved:  August  15, 1977. 

Hale  Champion, 


Acting  Secretary  of  Health, 
Education,  and  Wdfare, 


Title  45  of  the  Code  of  Federal  Regu¬ 
lations  is  amended  as  follows: 

PART  100b— STATE  ADMINISTERED 
PROGRAMS 

1.  In  Part  100b,  §  100b.l7  is  revised  to 
read  as  follow's: 

§  100b. 17  General  applications. 

(a)  The  general  application  of  a  State 
must  meet  the  requirements  of  section 
434(b)(1)(A)  of  the  General  Education 
Provisions  Act. 

(b)  A  State  does  not  have  to  resubmit 
its  general  application. 

(20  UB.C.  1232c(b)(l)(A).) 

(c) (1)  The  following  statutes  require 
that  a  State  must  submit  certain  provi¬ 
sions  to  the  Commissioner  which  are 
similar  to  provisions  in  the  general  ap¬ 
plication. 

(2)  Subject  to  paragra^  (d)  of  this 
section,  if  the  Commissioner  has  ap¬ 
proved  a  State’s  general  ai^lication,  the 
State  does  not  have  to  submit  the  provi- 
sicais  required  under  the  following 
statutes: 

(i)  Compensatory  education.  Section 
142(a)  (2)  and  (3)  of  Titie  I  of  the  Ele¬ 
mentary  and  Secondary  Education  Act 
of  1965,  as  amended. 

(20  UBC.  1232c(b)(l)(A)(U)  (H),  (IH).) 

(ii)  School  library  resources.  Section 
203(a)  (5),  (6)  and  (7)  of  Title  H  of 
the  Elementary  and  Secondary  Educa¬ 
tion  Act  of  1965,  as  amended. 

(20  U.S.C.  1232c(b)(l)(A)(U)  (H),  (HI), 
and  (IV).) 

(iii)  Supplementary  educational  cen¬ 
ters  and  services:  guidance,  counseling, 
and  testing.  Section  305(b)  (9)  (B),  (10), 
and  (11)  of  Title  n  oi  the  Elementary 
and  Secondary  Education  Act  of  1965,  as 
amended. 

(20  UB.C.  1232c(b)  (1)  (A)  (il)  (H).  (lU) 
and  (IV).) 

(iv)  Education  of  the  handicapped. 
Section  613(a)  (7)  (A),  (9)  (B),  and  (10) 
of  Part  B  of  the  Education  of  the  Handi¬ 
capped  Act,  as  amended. 

(20  U.S.C.  1232c(b)(l)(A)(U)  (II),  (UI) 

and  (IV).) 

(v)  Adult  education.  Section  306(a) 
(6)  and  (7)  of  the  Adult  Education  Act, 
as  amended. 

(20UB.O.  1232c(b)  (1)  (A)  (il)  (II),  (lU).) 

(vi)  Strengthening  instruction  in  aca¬ 
demic  subjects.  Section  1004(a)  (2)  and 
(3)  of  Title  X  of  the  National  Defense 
Education  Act  of  1958,  as  amended. 

(20  U.S.C.  1232c(b)(l)(A)(U),  (H),  (HI).) 

(vil)  state  reading  improvement  pro¬ 
grams.  Section  714(a)  (10)  of  Title  VH-B 
of  the  Education  Amendments  of  1974. 
(20  UB.C.  1232c(b)(l)(A)(lI).  (HI).) 

(d)  (1)  The  general  a];H>llcatlon  does 
not  change  the  legal  substance  of  the 
provisions  listed  imder  paragraph  (c)  (2) 
of  this  section. 
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(2)  If  a  provision  listed  in  paragraph 
(c)  (2)  of  this  section  is  different  in  word¬ 
ing  from  an  assurance  in  the  general 
application,  the  provision  listed  in  that 
paragraph  governs  any  question  of  com¬ 
pliance  with  the  assurance. 

(20  U.S.C.  1232c(b)  (1)  (B)  (i),  (b)(1)(B) 

(ill),  (b)(2).) 

2.  In  Part  100b,  §  lOOb.35  is  revised  to 
read  as  follows: 

§  lOOb.33  Effective  dale  of  an  apidica- 
tion,  plan,  or  amendment. 

(a)  Federal  funds  are  available  only 
for  obligations  incurred  under: 

(1)  A  State  plan  approved  by  the 
Commissioner  (in  the  case  of  the  pro¬ 
grams  set  forth  in  §  lOOb.lO  other  than 
those  referenced  in  §  100b.l5(a) ) ;  or 

(2)  A  general  application  and  an  an¬ 
nual  program  plan  approved  by  the  Com¬ 
missioner  (in  the  case  of  the  programs 
referenced  in  §  100b.l5(a) ) . 

(b)  A  State  plan,  general  application, 
annual  program  plan,  or  amendment  to 
any  of  them,  is  effective  on  the  date  the 
State  submits  it  to  the  Federal  Gk)\'em- 
ment  in  substantially  approvable  form. 
However,  the  effective  date  cannot  be 
earlier  than  the  first  day  of  the  fiscal  pe¬ 
riod  for  which  it  is  submitted. 

(c)  The  Commissioner  sends  the  State 
agency  a  notice  of  approval,  including 
notice  of  the  effective  date,  when  the 
application,  plan,  or  amendment  is  ap¬ 
proved. 

(d)  Federal  fimds  are  not  available  for 
obligation  by  a  State  or  local  agency  be¬ 
fore  the  effective  date  of  the  State  plan 
or  annual  program  plan  (whichever  is 
submitted  imder  paragraph  (a)  of  this 
section).  If  funds  are  expressly  made 
available  by  statute  for  the  development 
of  the  State  plan,  general  application, 
or  annual  program  plan,  the  first  sen¬ 
tence  of  this  paragraph  does  not  apply 
to  obligations  by  the  State  for  that  pur¬ 
pose. 

(20  U.S.C.  1221e-3(a)  (1).) 

3.  In  Part  100b,  §  lOOb.55  is  revised 
to  read  as  follows: 

§  lOOb.S.'j  Obligation  by  recipients. 

(a)  Period  for  obligation.  Federal  funds 
w'hich  the  F^eral  government  may  ob¬ 
ligate  during  a  fiscal  period  remain  avail¬ 
able  for  obligation  by  State  and  local  re¬ 
cipients  through  the  end  of  that  fiscal  pe¬ 
riod.  Federal  fimds  made  available  for 
construction  of  facilities  remain  avail¬ 
able  for  obligation  by  State  and  local 
recipients  for  that  purpose  for  a  reason¬ 
able  period  of  time  as  determined  by  the 
Commissioner. 

(b)  Carryovers.  In  accordance  with 
section  414(b)  of  the  General  Education 
Provisions  Act,  any  Federal  funds  which 
are  not  obligated  by  State  and  local  re¬ 
cipients  before  the  end  of  the  fiscal  pe¬ 
riod  under  paragraph  (a)  of  this  sec¬ 
tion,  remain  available  for  obligation  by 
those  agencies  for  one  additional  fiscal 
year. 

(c)  Determinations  of  obligation.  (1) 
An  obligation  for  the  acquisition  of  real 
or  personal  property,  for  the  construc¬ 
tion  of  facilities,  or  for  the  performance 


of  work,  is  incurred  by  a  recipient  on  the 
date  it  makes  a  binding  written  commit¬ 
ment. 

(2)  An  obligation  for  personal  services, 
for  services  performed  by  public  utilities, 
for  travel,  or  for  the  rental  of  real  or  per¬ 
sonal  property,  is  incurred  by  a  recipient 
on  the  date  it  receives  the  services,  its 
personnel  takes  the  travel,  or  it  uses  the 
rented  property. 

(20  U.S.C.  1221c(a);  1225(b):  1232c (b) (1) 
(A)(ii)(n).) 

4.  Part  121a  is  revised  to  read  as 
follows: 

PART  121a— ASSISTANCE  TO  STATES  FOR 
EDUCATION  OF  HANDICAPPED  CHIL¬ 
DREN 

Subpart  A — General 

Purpose,  Applicabilitt,  and  General 
Provisions  Begxtlations 

Sec. 

121a. 1  Purpose. 

121a.2  Applicability  to  State,  local,  and 
private  agencies. 

121a.3  General  provisions  regulations. 
Definitions 

121a.4  Free  appropriate  public  education. 
121a.5  Handicapped  cblldren. 

121a.6  Include. 

121a.7  Intermediate  educational  unit. 
121a.8  Local  educational  agency. 

121a.9  Native  language. 

121a. 10  Parent. 

121a.ll  Public  agency. 

121a.l2  Qualified. 

121a.l3  Related  services. 

121a.l4  Special  education. 

121a. 16  State. 

Subpart  B — State  Annual  Program  Plans  and 
Local  Applications 

Annual  Program  Plans — General 

121a. 110  Condition  of  assistance. 

121a.lll  Contents  of  plan. 

121a. 112  Certification  by  the  State  educa¬ 
tional  agency  and  attorney 
general. 

121a. 113  Approval;  disapproval. 

121a.ll4  Effective  period  of  annual  program 
plan. 

Annual  Program  Plans — Contents 

121a. 120  Public  participation. 

121a.l21  Bight  to  a  free  appropriate  public 
education. 

121a.l22  Timelines  and  ages  for  free  appro¬ 
priate  public  education. 

121a.l23  Full  educational  opportunity  goal. 
121a.l24  Full  educational  opportunity  goal 
— data  requirement. 

121a.l25  Full  educational  opportunity  goal 
— timetable. 

121a. 126  Full  educational  opportunity  goal 
— facilities,  personnel,  and  serv¬ 
ices. 

121a.l27  Priorities. 

121a.l28  Identification,  location,  and  eval¬ 
uation  of  handicapped  children. 
121a.l29  Confidentiality  of  personally  iden¬ 
tifiable  information. 

121a. 130  Individualized  education  pro¬ 
grams. 

121a. 131  Procediu^l  safeguards. 

121a.l32  Least  restrictive  environment. 

121a. 133  Protection  in  evaluation  proce¬ 
dures. 

121a. 134  Responsibility  of  State  education¬ 
al  agency  for  all  educational 
programs. 

121a.l35  Monitoring  procedures. 

121a.l36  Implementation  procedures — State 
educational  agency. 

121a. 137  Procedures  for  consultation. 


121a.l38  Other  Federal  programs. 

121a. 139  Comprehensive  system  of  person¬ 
nel  development. 

121a.l40  Private  schools. 

121a.l41  Recovery  of  funds  for  mlsclassified 
children. 

121a. 142  Control  of  funds  and  property. 

121a.l43  Records. 

121a.l44  Hearing  on  application. 

121a.l45  Prohibition  of  commingling. 

121a.l46  Annual  evaluation. 

121a.l47  State  advisory  panel. 

121a. 148  Policies  and  procedures  for  use  of 
Part  B  fimds. 

121a.l4g  Description  of  use  of  Part  B  funds. 

121a.  150  Nondiscrimination  and  employ¬ 
ment  of  handicapped  individ¬ 
uals. 

121a. 151  Additional  information  if  the 
State  educational  agency  pro¬ 
vides  direct  services. 

Local  Educational  Agency  Applications — 
General 

12 la.  180  Submission  of  implication. 

121a.l81  Responsibilities  of  State  educa¬ 
tional  agency. 

121a.l82  The  excess  cost  requirement. 

121a. 183  Meeting  the  excess  cost  require¬ 
ment. 

121a.l84  Excess  costs — computation  of  min¬ 
imum  amounts. 

121a. 185  Computation  of  excess  costs— con¬ 
solidated  iq>P*lca.tion. 

121a.l8€  Excess  costs — limitation  on  use  of 
Part  B  funds. 

121a.l90  Consolidated  applications. 

121a.l91  Payments  under  censelidated  ap¬ 
plications. 

121a.l92  State  regulation  of  consolidated 
applications. 

121a. 193  State  educational  agency  approval; 
disapproval. 

121a.l94  Withholding. 

Local  Educational  Agency  Applications — 
Contents 

121a. 220  Child  identification. 

121a.221  Confidentiality  of  personally  iden¬ 
tifiable  information. 

121a. 222  Full  educational  goal: 

timetable. 

121a.223  Facilities,  personnel,  and  services. 

121a.224  Personnel  development. 

121a.225  Priorities. 

121a.226  Parent  involvement. 

121a.227  Participation  in  regular  education 
programs. 

121a.228  Public  control  of  funds. 

121a.229  Excess  cost. 

121a.230  Nonsupplanting. 

121a.231  Comparable  services. 

121a.232  Information — reports. 

121a.233  Records. 

121a.234  Public  participation. 

121a.235  Individualized  educaton  program. 

121a.236  Local  policies  consistent  with  sta¬ 
tute. 

121a.237  Procedural  safeguards. 

121a.238  Use  of  Part  B  funds. 

121a. 239  Nondiscriminatlcm  and  employ¬ 
ment  of  handicapped  individ¬ 
uals. 

121a.240  Other  requirements. 

Application  From  Secretary  of  Interior 

121a.260  Submission  of  annual  application; 
approval. 

121a.261  Public  participation. 

121a.262  Use  of  Part  B  funds. 

121a.263  Applicable  regulations. 

Public  Participation 

121a.280  Public  hearings  before  adopting  an 
annual  program  plan. 

121a.281  Notice. 

121a  282  Opportunity  to  participate;  com¬ 
ment  period. 
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121a.283  Review  of  public  comments  before 
adc^tlng  plan. 

121a.284  Publication  and  availability  of  ap¬ 
proved  plan. 

Subpart  C — Services 

Fbze  Appropriate  Public  Education 

121a.300  Timeliness  for  free  appropriate 
public  education. 

121a.301  Free  appropriate  public  educa¬ 
tion — methods  and  payments. 

121a.302  Residential  placement. 

121a.303  Proper  functioning  of  hearing  aids. 

121a.304  PuU  educational  opportunity  goal. 

121a.305  Program  options. 

121a.306  Nonacademic  services. 

121a.307  Physical  education. 

Priorities  in  the  Use  op  Part  B  Funds 

121a.320  Definitions  of  “first  priority  chil¬ 
dren”  and  “second  priority  chil¬ 
dren.” 

121a.321  Priorities. 

121a.322  First  priority  children — school  year 
1977-1978. 

121a.323  Services  to  other  children. 

121a.324  Application  of  local  educational 
agency  to  use  funds  for  the  sec¬ 
ond  priority. 

Individualized  Educ.\tion  Programs 

121a.340  Definition. 

121a.341  State  educational  agency  respon¬ 
sibility. 

121a.342  When  Individualized  education 
programs  must  be  in  effect. 

121a.343  Meetings. 

121a.344  Participants  In  meetings. 

121a.34S  Parent  participation. 

121a.346  Content  of  Individualized  educa¬ 
tion  program. 

121a.347  Private  school  placements. 

121a.348  Handicapped  children  in  parochial 
or  other  private  schools. 

121a.349  Individualized  education  pro¬ 
gram — accountability. 

Direct  Service  by  the  State  Educational 
Agency 

121a.360  Use  of  local  educational  agency 
allocation  for  direct  services. 

121a.361  Nature  and  location  of  services. 

121a. 370  Use  of  State  educational  agency 
allocation  for  direct  and  support 
services.  ^ 

121a.371  State  matching. 

121a.372  Applicability  of  nonsupplanting 
requirement. 

Comprehensive  System  of  Personnel 
Development 

121a.380  Scope  of  system. 

121a.381  Participation  of  other  agencies  and 
institutions. 

121a.382  Inservlce  training. 

121a.383  Personnel  development  plan. 

121a.384  Dissemination. 

121a.385  Adoption  of  educational  practices. 

121a.386  Evaluation. 

121a.387  Technical  assistance  to  local  edu¬ 
cational  agencies. 

Subpart  O — Private  Schools 
Handicapped  Children  in  Private  Schools 
Placed  or  Referred  by  Public  Agencies 

121a.400  Applicability  of  {{  121a.401-121a.- 
403. 

121a.401  Responsibility  of  State  educational 
agency. 

121a.402  Implementation  by  State  educa¬ 
tional  agency. 

121a.403  Placement  of  children  by  parents. 

Handicapped  Children  in  Private  Schools 
Nor  Placed  or  Referred  by  Public  Agencies 

121a.450  ApplicabUity  o(  ii  121a.451-121a.- 
460. 


121a.451  State  educational  agency  re^nsl- 
bUlty. 

121a.452  Local  educational  agency  responsi¬ 
bility. 

121a.453  Determination  of  needs,  number  of 
children,  and  types  of  services. 
121a.454  Service  arrangements. 

1214.455  Differences  in  services  to  private 
school  handicapped  children. 
121a.456  Personnel. 

121a.457  Equipment. 

121a.458  Prohibition  of  segregation. 

121a.459  Funds  and  property  not  to  benefit 
private  school. 

121  a. 460  Existing  level  of  Instruction. 

Subpart  E — Procedural  Safeguards 
Due  Process  Procedures  for  P.arents  and 
Children 

121a.500  Definitions  of  "consent”,  "evalua¬ 
tion”,  and  “personally  Identifi¬ 
able”. 

121a.501  General  responsibility  of  public 
agencies. 

121a. 502  Opportunity  to  examine  reccM’ds. 
121a.503  Independent  educational  evalua¬ 
tion, 

121a. 504  Prior  notice;  parent  consent. 
121a.505  Content  of  notice. 

121a.506  .Impartial  due  process  hearing. 
121a.507  Impartial  hearing  officer. 

121a.508  Hearing  rights. 

121a. 509  Hearing  decision;  appeal. 

121a.510  Administrative  appeal;  impartial 
review. 

121a.511  ClvU  action. 

121a. 512  Timeliness  and  convenience  of 
hearings  and  reviews. 

121a.513  Child’s  status  during  proceedings. 
121a.514  Surrogate  parents. 

Protection  in  Evaluation  Procedures 

121a.530  General. 

121a.531  Preplacement  evaluation. 

121a.532  Evaluation  procedures. 

121a.533  Placement  procedures. 

121a.534  Reevaluation. 

Least  Restrictive  Environment 

121a.550  General. 

121a.551  Continuum  of  alternative  place¬ 
ments. 

121a.552  Placements. 

121a.553  Nonacademic  settings. 

121a.554  Children  In  public  or  private  In¬ 
stitutions. 

121a. 555  Technical  assistance  and  training 
activities. 

121a. 556  Monitoring  activities. 

Confidentialitt  or  Information 

121a.560  Definitions. 

121a.561  Notice  to  parents. 

121a.562  Access  rights. 

121a. 563  Record  of  access. 

121a.564  Records  on  more  than  one  child. 
121a.565  List  of  types  and  locations  of  In¬ 
formation. 

121a.566  Fees. 

121a.567  Amendment  of  records  at  parent’s 
request. 

121a. 568  Opportunity  for  a  hearing. 

121a.569  Result  of  hearing. 

131a.670  Hearing  procedures. 

121a.571  Consent. 

121a.S72  Safeguards. 

121a.573  *  Destruction  of  information. 
121a.574  Children’s  rights. 

121a.575  Enforcement. 

121a. 576  Office  of  Education. 

*  Office  of  Education  Procedures 

121a.580  Opportunity  for  a  hearing. 

121a.581  Hearing  panel. 

121a.662  Hearing  procedures. 

121a. 583  Initial  decision;  final  decision. 


121a.589  Waiver  of  requirement  regarding 
supplementing  and  supplanting 
with  Part  B  funds. 

121a.590  Withholding  payments. 

121a.591  Reinstating  payments. 

121a.592  Public  notice  by  State  and  local 
educational  agencies. 

121a. 593  Judicial  review  of  Commissioner’s 
final  action  on  annual  program 
plan. 

Subpart  F — State  Administration 
State  Educational  Agency 
Responsibilities;  General 

121a  600  Responsibility  for  all  educational 
programs. 

121a.601  Monitoring  and  evaluation  activi¬ 
ties. 

121a.602  Adoption  of  complaint  procedures. 

Use  of  Funds 

121a.620  Federal  funds  for  State  adminis¬ 
tration. 

121a.621  Allowable  costs. 

Stats  Adviscsy  Panex 

121a.650  Establishment. 

121a.651  Membership. 

121a.652  Advisory  panel — functions. 

121a.653  Advisory  panel — procedures. 

Siibpart  G — Allocation  of  Funds;  Reports 
Allocations 

121a.700  Special  definition  of  the  term 
State. 

121a.701  State  entitlement;  formula. 
121a.702  Limitations  and  exclusions. 

121a.703  Ratable  reductions. 

121a.704  Hold  harmless  provision. 

121a.705  Wlthin-State  distribution:  fiscal 
year  1978. 

121a.706  Within-State  distribution:  fiscal 
year  1979  and  after. 

121a.707  Local  educational  agency  entitle¬ 
ment;  formula. 

121a.708  Reallocation  of  local  educational 
agency  funds. 

12 la. 709  Payments  to  Secretary  of  Interior. 
12 la. 710  Entitlements  to  Jurisdictions. 

Reports 

121a.750  Annual  report  of  children  served — 
report  requirement. 

121a.751  Annual  report  of  children  served — 
Information  required  In  the 
report. 

121a.752  Annual  report  of  children  served — 
certification. 

121a.753  Annual  rep>ort  of  children  served — 
criteria  fM  counting  children. 
121a.754  Annual  report  of  children  served — 
other  responsibilities  of  the 
State  educational  agency. 

Appendices 

Appendix  A — Analysis  of  Final  Regulation. 

(45  CFR  Part  121a.)  Under  Part  B 
of  the  Education  of  the  Handi¬ 
capped  Act. 

Appendix  B — ^Index  to  Part  121a. 

Authority;  Part  B  of  the  Education  of  the 
Handicapped  Act,  Pub.  L.  91-230,  Title  VI, 
as  amended,  89  Stat.  776-794  (20  UH.O.  1411- 
1420),  unless  otherwise  noted. 

Subpart  A — General 

Purpose,  Applicability,  and  General 
Provisions  Regulations 

§  121a.l  Purpose. 

The  purpose  of  this  part  is : 

(a)  To  insure  that  all  handicapped 
children  have  available  to  th«n  a  free 
appropriate  public  education  which  In- 
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eludes  special  education  and  related  serv¬ 
ices  to  meet  their  unique  needs, 

(b)  To  Insure  that  the  rights  of 
handicapped  children  and  their  parents 
are  protected, 

(c)  To  assist  States  and  localities  to 
provide  for  the  education  of  all  handi¬ 
capped  children,  and 

(d)  To  assess  and  insure  the  effective¬ 
ness  of  efforts  to  educate  those  children. 

(20  U.S.C.  1401  Note.) 

§  121a. 2  Applicability  to  Stale,  local, 
and  private  agencies. 

(a)  States.  This  part  applies  to  each 
State  which  receives  payments  imder 
Part  B  of  the  Education  of  the  Handi¬ 
capped  Act. 

(b)  Public  agencies  within  the  State. 
The  annual  program  plan  is  submitted  by 
the  State  educational  agency  on  behalf 
of  the  State  as  a  whole.  ThM^fore,  the 
provisions  of  this  part  apply  to  all  politi¬ 
cal  subdivisions  of  the  State  that  are  in¬ 
volved  in  the  education  of  handicapped 
children.  These  would  Inclnde:  (1):  The 
State  educational  agency,  (2)  local  edu¬ 
cational  agencies  and  Intermediate  edu¬ 
cational  units,  (3)  other  State  agencies 
and  sohools  (such  as  Departments  of 
Mental  Health  and  Welfare  and  State 
schools  for  the  deaf  or  blind),  and  (4) 
State  correctional  facilities. 

(c)  Private  schools  and  facilities.  Each 
public  agency  in  the  State  is  responsible 
for  insuring  that  the  rights  and  protec¬ 
tions  under  this  part  are  given  to  chil¬ 
dren  referred  to  or  placed  in  private 
schools  and  facilities  by  that  public 
agency. 

(See  li  121a.400-121a.403.) 

(20  UA.C.  1412(1),  (6);  1413(a);  1413(a) 
(4)  (B).) 

Comment.  The  requirements  of  this  part 
are  binding  on  each  public  agency  that  has 
direct  or  delegated  authority  to  provide  spe¬ 
cial  education  and  related  services  in  a  State 
that  receives  funds  under  Part  B  of  the  Act, 
regardless  of  whether  that  agency  is  receiv¬ 
ing  funds  under  Part  B. 

§  121a. 3  General  provisions  regulations. 

Assistance  under  Part  B  of  the  Act  is 
subject  to  Parts  100,  100b,  100c,  and  121 
of  this  chapter,  which  include  definitions 
and  requirements  relating  to  fiscal;  ad¬ 
ministrative,  property  management,  and 
other  matters. 

(20  U.S.C.  1417(b).) 

Definitions 

Comment.  Definitions  of  terms  that  aro^ 
used  throughout  these  regulations  are  in¬ 
cluded  in  this  subpart.  Other  terms  are 
defined  in  the  specific  subparts  in  which  they 
are  used.  Below  is  a  list  of  those  terms  and 
the  specific  sections  and  subparts  in  which 
they  are  defined: 

Consent  (Section  121a.500  of  Subpart  E) 
Destruction  (Section  121a.560  of  Subpart  E) 
Direct  services  (Section  121a.370(b)  (1)  of 

Subpart  C) 

Evaluation  (Section  121a.500  of  Subpart  E) 
First  priority  children  (Section  121a.320(a) 

of  Subpart  C) 

Independent  educational  evaluation  (Sec¬ 
tion  121a.503  of  Subpart  E) 

Individualized  education  program  (Section 

121a.340  of  Subpart  C) 


Participating  agency  (Section  121a.660  of 
Subpart  E) 

Personally  identifiable  (Section  IfilaAOO  of 
Subpart  E) 

Private  school  handicapped  children  (Sec¬ 
tion  121a.460  of  Sulqiart  D) 

Public  expense  (Section  121a.603  of  Subpart 
E) 

Second  priority  children  (Section  121a.320(b) 
of  Subpart  O) 

Special  definition  of  "State”  (Section 
121a.700  of  Subpart  G) 

Support  services  (Section  121a.370(b)  (2)  of 
Subpart  C) 

§  ]21a.4  Free  appropriate  publir  edu¬ 
cation. 

A*;  used  in  this  part,  the  term  “free 
appropriate  public  education”  means 
special  education  and  related  services 
which: 

(a)  Are  provided  at  public  expense,  un¬ 
der  public  supervision  and  direction^  and 
widiout  charge. 

<b)  Meet  the  standards  of  the  State 
educational  agency,  including  the  re¬ 
quirements  of  this  pmrt, 

(c)  Include  preschool,  elementary 
school,  or  secondary  school  education  in 
the  State  Involved,  and 

(d)  Are  provided  in  conformity  with 
an  individualized  education  program 
which  meets  the  requirements  under 
§§  121a.340-121a.349  of  Subpart  C. 

(20  UA.C.  1401(18).) 

§  121a.5  Handicapped  children. 

(a)  As  used  in  this  part,  the  term 
“handicapped  children”  means  those 
children  evaluated  in  accordance  with 
§§  I21a.530-121a.534  as  being  mentally 
retarded,  hard  of  hearing,  deaf,  speech 
impaired,  visually  handicapped,  seriously 
emotionally  disturbed,  orthopeflically 
impaired,  other  health  Impaired,  deaf- 
blind,  multi-handicapped,  or  as  having 
specific  learning  disabilities,  who  because 
of  those  impairments  need  special  edu¬ 
cation  and  related  services. 

(b)  The  terms  used  in  this  definition 
are  defiaed  as  follows: 

(1)  “Deaf”  means  a  hearing  impair¬ 
ment  which  is  so  severe  that  the  child 
is  impaired  in  processing  linguistic  in¬ 
formation  through  hearing,  with  or  with¬ 
out  amplification,  which  adversely  affects 
educational  performance. 

(2)  “Deaf-blind”  means  concomitant 
hearing  and  visual  impairments,  the 
combination  of  which  causes  such  severe 
communication  and  other  develf^xnental 
and  educational  problems  that  they  can¬ 
not  be  ^accommodated  in  special  educa¬ 
tion  programs  solely  for  deaf  or  blind 
children. 

(3)  “Hard  of  hearing”  means  a  hear¬ 
ing  impairment,  whether  permanent  or 
fluctuating,  which  adversely  affects  a 
child’s  educational  performance  but 
which  is  not  included  imder  the  defini¬ 
tion  of  “deaf”  in  this  section. 

(4)  “Mentally  retarded”  means  signif¬ 
icantly  subaverage  general  intellectual 
functioning  existing  concurrently  with 
deficits  in  adaptive  behavior  and  mani¬ 
fested  during  the  developmental  period, 
which  adversely  affects  a  child’s  eiluca- 
tional  performance. 


(5)  "Multihandicapped”  means  con¬ 
comitant  impairments  (such  as  mentally 
retai^ed-blind,  mentally  retarded-ortho- 
pedically  Impaired,  etc.),  the  combina¬ 
tion  of  which  causes  such  severe  edu¬ 
cational  problems  that  they  cannot  be 
accommodated  in  special  education  pro¬ 
grams  solely  for  one  of  the  impairments. 
The  term  does  not  include  deaf-blind 
children. 

(6)  “Orthopedically  impaired”  means 
a  severe  orthopedic  impairment  which 
adversely  affects  a  child’s  educational 
performance.  The  term  includes  impair¬ 
ments  caused  by  _  congenital  anomaly 
(e.g.,  clubfoot,  absence  of  some  member, 
etc.),  impairments  caused  by  disease 
(e.g.  poliomyelitis,  bona  tuberculosis, 
etc.) ,  and  impairments  from  other  causes 
(e.g.,  cerebral  palsy,  amputations,  and 
fractures  or  burns  which  cause  contrac¬ 
tures). 

(7)  “Other  healtii  impaired”  means 
limited  strength,  vitalMgr  or  alertness, 
due  to  chronic  or  acute  health  problems 
such  as  a  heart  coodifekMi,  ttrioerculosis, 
rheumatic  fever,  ucpluritis,  asthma, 
sickle  cell  anemia,  hemophttia,  epilepsy, 
lead  poisoning,  leukcBiia.  or  diabetes, 
which  adversely  affcots  a  child’s  educa¬ 
tional  performance. 

(8)  "Seriously  emotionally  disturbed” 
is  defined  as  follows: 

ti)  The  term  meaas  a  condition  ex¬ 
hibiting  one  or  more  of  the  following 
characteristics  over  a  long  period  of  time 
and  to  a  marked  d^ree,  which  adversely 
affects  educational  performance: 

(A)  An  Inability  to  learn  which  can¬ 
not  be  explained  by  intellectual,  sensory, 
or  health  factors; 

(B)  An  inability  to  build  or  maintain 
satisfactory  interpersonal  relationships 
wdth  peers  and  teachers; 

(C)  Inappropriate  types  of  behavior  or 
feelings  imder  normal  circumstances ; 

(D)  A  general  pervasive  mood  of  un¬ 
happiness  or  depression;  ot 

(E)  A  tendency  to  develop  physical 
symptoms  or  fears  associated  with  per¬ 
sonal  or  school  problems. 

(il)  The  term  includes  children  who 
are  schizophrenic  or  autistic.  ’The  term 
does  not  include  children  who  are  so¬ 
cially  maladjusted,  unless  it  is  deter¬ 
mined  that  they  are  seriously  emotion¬ 
ally  disturbed. 

(9)  “Specific  learning  disability” 
means  a  disorder  in  one  or  more  of  the 
basic  psychological  processes  involved  in 
understanding  or  in  using  language, 
spe^en  or  written,  which  may  manifest 
itself  in  an  imperfect  ability  to  listen, 
think,  speak,  read,  write,  spell,  or  to  do 
mathematical  calculations.  'The  term  in¬ 
cludes  such  conditions  as  perceptual 
handicaps,  brain  injury,  minimal  brain 
disfunction,  dyslexia,  and  developmental 
aphasia.  The  term  does  not  include  chil¬ 
dren  who  have  learning  problems  which 
are  primarily  the  result  of  visual,  hear¬ 
ing,  or  motor  handicaps,  of  mental  re¬ 
tardation,  or  of  environmental,  cultural, 
or  economic  disadvantage. 

(10)  “Speech  impaired”  means  a  com¬ 
munication  disorder,  such  as  stuttering, 
impaired  articulation,  a  language  im¬ 
pairment,  or  a  voice  impairment,  which 
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adversely  affects  a  child’s  educatimal 
performance. 

(11)  “Visually  handicapped’’  means  a 
visual  impairment  which,  even  with  (jor- 
rection,  adversely  affects  a  child’s  educa¬ 
tional  performance.  The  term  includes 
both  partially  seeing  and  blind  children. 
(20U5.C.  1401(1),  (15).) 

§  121a.6  Include. 

As  used  in  this  part,  the  term  “in¬ 
clude”  means  that  the  items  named  are 
not  all  of  the  ix>ssible  items  that  are  cov¬ 
ered,  whether  like  or  unlike  the  (mes 
named. 

(20  U.S.C.  1417(b).) 

§  121a.7  Intermediate  educational  unit. 

As  used  in  this  part,  the  term  “inter¬ 
mediate  educational  unit”  means  any 
public  authority,  other  than  a  local  edu¬ 
cational  agency,  which: 

(a)  Is  under  the  general  supervision 
of  a  State  educational  agency; 

(b)  Is  established  by  State  law  for  the 
purpose  of  providing  free  public  educa¬ 
tion  on  a  regional  basis;  and 

(c)  Provides  special  education  and  re¬ 
lated  services  to  handicapped  children 
within  that  State. 

(20  UJS.C.  1401(22).) 

§  121a.8  Local  educational  agenej. 

(a)  As  used  in  this  part,  the  term 
“local  educational  agency”  means  a  pub¬ 
lic  board  of  education  or  other  public 
authority  legally  constituted  within  a 
State  for  either  administrative  control 
or  direction  of,  or  to  perform  a  service 
function  for  public  elementary  or  second¬ 
ary  schools  in  a  city,  county,  township, 
school  district,  or  other  political  subdi¬ 
vision  of  a  State,  or  such  combination 
of  school  districts  or  counties  as  are  rec¬ 
ognized  in  a  State  as  an  administrative 
agency  for  its  public  elementary  or  sec¬ 
ondary  schools.  Such  term  also  includes 
any  other  public  institution  or  agency 
having  administrative  control  and  direc¬ 
tion  of  a  public  elementary  or  secondary 
school. 

(b)  For  the  pimposes  of  this  part,  the 
term  “local  educational  agency”  also  in¬ 
cludes  intermediate  educational  imits. 
(20  U.S.C.  1401(8).) 

§  121a.9  Native  language. 

As  used  in  this  part,  the  term  “native 
language”  has  the  meaning  given  that 
term  by  section  703(a)  (2)  of  the  Bilin¬ 
gual  Education  Act,  which  provides  as 
follows: 

The  term  “native  language”,  when  used 
with  reference  to  a  person  of  limited  English- 
speaking  ability,  means  the  language  nor¬ 
mally  used  by  that  person,  or  In  the  case 
of  a  child,  the  language  normally  used  by 
the  parents  of  the  child. 

(20  U.S.C.  880b-l(a)(2):  1401(21).) 

Comment.  Section  602(21)  of  the  Educa¬ 
tion  of  the  Handicapped  Act  states  that  the 
term  “native  language”  has  the  same  mean¬ 
ing  as  the  definition  from  the  Bllllngual  Edu¬ 
cation  Act.  (The  term  Is  used  in  the  prior 
notice  and  evaluation  sections  \mder  {  121a.- 
605(b)(2)  and  {  121a.532(a)  (1)  of  Subpart 


E.)  In  using  the  term,  the  Act  does  not  pre¬ 
vent  the  following  means  of  communication: 

(1)  In  aU  direct  contact  with  a  child 
(including  eval\iatlon  of  the  chUd),  com¬ 
munication  would  be  In  the  language  nor¬ 
mally  used  by  the  child  and  not  that  of  the 
parents.  If  there  is  a  difference  between  the 
two. 

(2)  If  a  person  Is  deaf  or  blind,  or  has  no 
written  language,  the  mode  of  communica¬ 
tion  would  be  that  normally  used  by  the 
person  (such  as  sign  language,  braille,  or 
oral  communication). 

§  121a.l0  Parcnl- 

As  used  in  this  part,  the  term  “parent” 
means  a  parent,  a  guardian,  a  person 
acting  as  a  parent  of  a  child,  or  a  surro¬ 
gate  parent  who  has  been  appointed  in 
accordance  with  §  121a.514.  The  term 
does  not  include  the  State  if  the  child 
is  a  ward  of  the  State. 

(20  U.S.C.  1415.) 

Comment.  The  term  “parent”  is  defined 
to  include  persons  acting  in  the  place  of 
a  parent,  such  as  a  grandmother  or  step¬ 
parent  with  whom  a  child  lives,  as  well 
as  persons  who  are  legally  responsible  for 
a  child’s  welfare. 

§  I21a.ll  Public  agency. 

'  As  used  in  this  part,  the  term  “public 
agency”  includes  the  State  educational 
agency,  local  educational  agencies,  inter¬ 
mediate  educational  units,  and  any  other 
political  subdivisions  of  the  State  which 
are  responsible  for  providing  education 
to  handicapped  children. 

(20  U.S.C.  1412(2)  (B):  1412(6);  1413(a).) 

§  121a. 12  Qualified. 

As  used  in  this  part,  the  term  “quali¬ 
fied”  means  that  a  person  has  met  State 
educational  agency  approved  or  recog¬ 
nized  certification,  licensing,  registra¬ 
tion,  or  other  comparable  requirements 
which  apply  to  the  ^ea  in  which  he  or 
she  is  providing  special  education  or  re¬ 
lated  services. 

(20  U.S.C.  1417(b).) 

§  121a. 13  Related  ser>  iees. 

(a)  As  used  in  this  part,  the  term  “re¬ 
lated  services”  means  transportation  and 
such  developmental,  corrective,  and  other 
supportive  services  as  are  required  to 
assist  a  handicapped  child  to  benefit 
from  special  education,  and  includes 
speech  pathology  and  audiology,  psycho¬ 
logical  services,  physical  and  occupa¬ 
tional  therapy,  recreation,  early  identifi¬ 
cation  and  assessment  of  disabilities  in 
children,  counseling  services,  and  medi¬ 
cal  services  for  diagnostic  or  evaluation 
purposes.  The  term  also  includes  school 
health  services,  social  work  services  in 
schools,  and  parent  counseling  and  train¬ 
ing. 

(b)  The  terms  used  in  this  definition 
are  defined  as  follows: 

(1)  “Audiology”  includes : 

(i)  Identification  of  children  with 
hearing  loss; 

(ii)  Determination  of  the  range,  na¬ 
ture,  and  degree  of  hearing  loss,  includ¬ 
ing  referral  for  medical  or  other  profes¬ 
sional  attention  for  the  habilitation  of 
hearing; 


(iii)  Provision  of  habilitative  activities, 
such  as  language  habilitation,  auditory 
training,  speech  reading  (lip-reading), 
hearing  evaluation,  and  speech  conserva¬ 
tion; 

(iv)  Creation  and  administration  of 
programs  for  prevention  of  hearing  loss ; 

(V)  Coimseling  and  guidance  of  pupils, 
parents,  and  teachers  regarding  hearing 
loss;  and 

(vi)  Determination  of  the  child’s  need 
for  group  and  individual  amplification, 
selecting  and  fitting  an  appropriate  aid, 
and  evaluating  the  effectiveness  of  am¬ 
plification. 

(2)  “Counseling  services”  means  serv¬ 
ices  provided  by  qualified  social  workers, 
psychologists,  guidance  counselors,  or 
other  qualified  personnel. 

(3)  “Early  identification”  means  the 
implementation  of  a  formal  plan  for 
identifying  a  disability  as  early  as  pos¬ 
sible  in  a  child’s  life. 

(4)  “Medical  services”  means  services 
provided  by  a  licensed  physician  to  de¬ 
termine  a  child’s  medically  related 
handicapping  condition  which  results  in 
the  child’s  need  for  special  education  and 
related  services. 

(&)  “Occupational  therapy”  includes; 

(i)  Improving,  developing  or  restor¬ 
ing  functions  impaired  or  lost  through 
illness,  injury,  or  deprivation; 

(il)  Improving  ability  to  perform 
tasks  for  independent  functioning  when 
functions  are  impaired  or  lost;  and 

(iii)  Preventing,  through  early  inter¬ 
vention,  initial  or  further  impairment  or 
loss  of  function. 

(6)  “Parent  counseling  and  training” 
means  assisting  parents  in  understand¬ 
ing  the  special  needs  of  their  child  and 
providing  parents  with  information 
about  child  development. 

(7)  “Physical  therapy”  means  services 
provided  by  a  qualified  physical  thera¬ 
pist. 

(8)  “Psychological  services”  include: 

(i)  Administering  psychological  and 

educational  tests,  and  other  assessment 
procedures; 

(i))  Interpreting  assessment  results; 

(iii)  Obtaining,  integrating,  and  inter¬ 
preting  information  about  child  behavior 
and  conditions  relating  to  learning. 

(iv)  Consulting  with  other  staff  mem¬ 
bers  in  planning  school  programs  to  meet 
the  special  needs  of  children  as  indicated 
by  psychological  tests,  interviews,  and 
behavioral  evaluations;  and 

(v)  Planning  and  managing  a  program 
of  psychological  services,  including  psy¬ 
chological  counseling  for  children  and 
parents. 

(9)  “Recreation”  includes; 

(i)  Assessment  of  leisure  function; 

(ii)  Therapeutic  recreation  services; 

(iii)  Recreation  programs  in  schools 
and  community  agencies;  and 

(iv)  Leisure  education. 

(10)  “School  health  services”  means 
services  provided  by  a  qualified  school 
nurse  or  other  qualified  person. 

(11)  “Social  work  services  in  schools” 
include: 

(i)  Preparing  a  social  or  development¬ 
al  history  on  a  handicapped  child; 
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(11)  Group  and  individual  counseling 
with  the  child  and  family; 

(ih)  Working  with  those  problems  in 
a  child’s  living  situation  (home,  school, 
and  commimity)  that  affect  the  child’s 
adjustment  in  school;  and 

(iv)  Mobilizing  school  and  community 
resources  to  enable  the  child  to  receive 
mavimnm  benefit  from  his  or  her  educa¬ 
tional  program. 

(12)  “Speech  pathology”  includes; 

(i)  Identification  of  children  with 

speech  or  language  disorders; 

(ii)  Diagnosis  and  appraisal  of  spe¬ 
cific  speech  or  language  disorders; 

(iii)  Referral  for  medical  or  other 
professional  attention  necessary  for  the 
habilitation  of  speech  or  language  dis¬ 
orders; 

(iv)  Provisions  of  speech  and  lan¬ 
guage  services  for  the  habilitation  or 
prevention  of  commimicative  disorders; 
and 

(v)  Counseling  and  guidance  of  pa¬ 
rents,  children,  and  teachers  regarding 
speech  and  language  disorders. 

(13)  “Transportation”  includes: 

(i)  Travel  to  and  from  school  and  be¬ 
tween  schools, 

(ii)  Travel  in  and  around  school 
buildings,  and 

(iii)  Specialized  equipment  (such  as 
special  or  adapted  buses,  lifts,  and 
ramps),  if  required  to  provide  special 
tramsportation  for  a  handicapped  child. 
(20  U.S.C.  1401(17).) 

Comment.  With  respect  to  related  serv¬ 
ices,  the  Senate  Report  states: 

The  Conunlttee  bill  provides  a  definition 
of  “related  services,”  naaklng  clear  that  ail 
such  related  services  may  not  be  required 
for  each  individual  child  and  that  such 
term  Includes  early  identification  and  as¬ 
sessment  of  handicapping  conditions  and 
the  provision  of  services  to  minimize  the 
effects  of  such  conditions. 

(Senate  Report  No.  94-168,  p.l2  (1975) .) 

The  list  of  related  services  is  not  exhaustive 
and  may  Include  other  developmental,  cor¬ 
rective,  or  supportive  services  (such  as  artis¬ 
tic  and  cultural  programs,  and  art,  music, 
and  dance  therapy),  if  they  are  required  to 
assist  a  handicapped  child  to  benefit  from 
special  education. 

There  are  certain  kinds  of  services  which 
might  be  provided  by  persons  from  varying 
professional  backgrounds  and  with  a  variety 
of  operational  titles,  depending  upon  re¬ 
quirements  in  individual  States.  For  example, 
counseling  services  might  be  provided  by 
social  workers,  psychologists,  or  guidance 
counselors;  and  psychological  testing  might 
be  done  by  qualified  psychological  examiners, 
psychometrlsts,  or  psychologists,  depending 
upon  State  standards. 

Each  related  service  defined  under  this  part 
may  Include  appropriate  administrative  and 
supervisory  activities  that  are  necessary  for 
program  planning,  management,  and  evalua¬ 
tion. 

§  1210.14  Special  ediiealion. 

(a)(1)  As  used  in  this  part,  the  term 
“special  education”  means  specially  de¬ 
signed  instruction,  at  no  cost  to  the  par¬ 
ent,  to  meet  the  unique  needs  of  a  handi- 
capijed  child.  Including  classroom 
instruction.  Instruction  in  physical  edu¬ 


cation,  home  instruction,  and  instruc¬ 
tion  in  hospitals  and  institutions. 

(2)  The  term  includes  speech  patliol- 
ogy,  or  any  other  related  service,  if  the 
service  consists  of  specially  designed  in¬ 
struction,  at  no  cost  to  the  parents,  to 
meet  the  unique  needs  of  a  handicapped 
child,  and  is  considered  “special  educa¬ 
tion”  rather  than  a  “related  service”  un¬ 
der  State  standards. 

(3)  The  term  also  includes  vocational 
education  if  it  consists  of  specially  de¬ 
signed  instruction,  at  no  cost  to  the  par¬ 
ents,  to  meet  the  unique  needs  of  a 
handicapped  child. 

(b)  ’The  terms  in  this  definition  are 
defined  as  follows : 

(1)  “At  no  cost”  means  that  all  spe¬ 
cially  designed  instruction  is  provided 
without  charge,  but  does  not  preclude  in¬ 
cidental  fees  which  are  normally  charged 
to  non-handicapped  students  or  their 
parents  as  a  part  of  the  regular  educa¬ 
tion  proeram. 

(2)  “Physical  education”  is  defined  as 
follows : 

(1)  The  term  means  the  development 
of: 

(A)  Physical  and  motor  fitness; 

(B)  FYindamental  motor  skills  and 
patterns ;  and 

(C)  Skills  in  aquatics,  dance,  and  in¬ 
dividual  and  group  games  and  sports  (in¬ 
cluding  intramural  and  lifetime  sports) . 

(ii)  The  term  includes  special  physical 
education,  adapted  physical  education, 
movement  education,  and  motor  develop¬ 
ment. 

(20  U.S.C.  1401(16).) 

(3)  “Vocational  education”  means 
organized  educational  programs  which 
are  directly  related  to  the  preparation  of 
Individuals  for  paid  or  impald  employ¬ 
ment,  or  for  additional  preparation  for 
a  career  requiring  other  than  a  baccalau¬ 
reate  or  advanced  degree. 

(20  U.S.C.  1401(16).) 

Comment.  (1)  The  definition  of  "special 
education”  is  a  particularly  Important  one 
under  these  regulations,  since  a  child  is  not 
handicapped  unless  he  or  she  needs  special 
education.  (See  the  definition  of  “handi¬ 
capped  children”  in  section  121a.5.>  The  defi¬ 
nition  of  “related  services”  (section  121a. 13) 
also  depends  on  this  definition,  since  a  re¬ 
lated  service  must  be  necessary  for  a  child  to 
benefit  from  special  education.  Therefore,  if 
a  child  does  not  need  special  education,  there 
can  be  no  “related  services,”  and  the  child 
(because  not  “handicapped”)  is  not  covered 
under  the  Act. 

(2)  The  above  definition  of  vocational 
education  is  taken  from  the  Vocational  Edu¬ 
cation  Act  of  1963,  as  amended  by  Pub.  L. 
94-482.  Under  that  Act,  "vocational  educa¬ 
tion”  includes  Industrial  arts  and  consumer 
and  homemaking  education  programs. 

§  121a. 15  Stale. 

As  used  in  this  part,  the  term  "State” 
means  each  of  the  several  States,  the 
District  of  Columbia,  the  Commonwealth 
of  Puerto  Rico,  Guam,  American  Samoa, 
the  Virginia  Islands,  and  the  Trust  Ter¬ 
ritory  of  the  Pacific  Islands. 

(20  U.S.C.  1401(6).) 


Subpart  B — State  Annual  Program  Plans 
and  Local  Applications 

Annual  Pbograii  Plans— General 
§  121a. 110  Condition  of  assistance. 

In  order  to  receive  funds  under  Part 
B  of  the  Act  for  any  fiscal  year,  a  State 
must  submit  an  annual  program  plan  to 
the  Commissioner  through  its  State  edu¬ 
cational  agency. 

(29  U.S.C.  1232c(b).  1412,  1413.) 

§  121a. Ill  Contents  of  plan. 

Each  annual  program  plan  must  con¬ 
tain  the  provisions  required  in  this  sub¬ 
part. 

(20  U.S.C.  1412,  1413,  1232c (b)  .) 

§  121a.ll2  Certification  by  the  State 
educational  agency  and  attorney 
general. 

Each  annual  program  plan  must 
include: 

(a)  A  certification  by  the  officer  of  the 
State  educational  agency  authorized  to 
submit  the  plan  that; 

(1)  The  plan  has  been  adopted  by  the 
State  educational  agency,  and 

(2)  The  plan  is  the  basis  for  the  opera¬ 
tion  and  administration  of  the  activities 
to  be  carried  out  in  that  State  under  Part 
B  of  the  Act;  and 

(b)  A  certification  by  the  State  Attor¬ 
ney  General  or  other  authorized  State 
legal  officer  that: 

(1)  The  State  educational  agency  has 
authority  under  State  law  to  submit  the 
plan  and  to  administer  or  to  supervise  the 
administration  of  the  plan,  and 

(2)  All  plan  provisions  are  consistent 
with  State  law. 

(20  U.S.C.  1413(a).) 

§  121a.ll3  Approval ;  disapproval. 

(a)  ’The  Commissioner  shall  approve 
any  annual  program  plan  which  meets 
the  requirements  of  this  part  and  Sub¬ 
part  B  of  Part  100b  of  this  chapter. 

(b)  The  Commissioner  shall  disap¬ 
prove  any  annual  program  plan  which 
does  not  meet  those  requirements  but 
may  not  finally  disapprove  a  plan  be¬ 
fore  giving  reasonable  notice  and  an  op¬ 
portunity  for  a  hearing  to  the  State  ed¬ 
ucational  agency. 

(c)  ’The  Commissioner  shall  use  the 
procedures  set  forth  in  §§  121a.580-121a.- 
583  of  Subpart  E  for  a  hearing  under 
this  section. 

(20  U.S.C.  1413(c).) 

§  121a.ll4  Effective  period  of  annual 
program  plan. 

(a)  Each  annual  program  plan  is  ef¬ 
fective  for  a  period  from  the  date  it  be¬ 
comes  effective  under  §  lOOb.35  of  this 
chapter  through  the  following  June  30. 

(b)  The  Commissioner  may  extend  the 
effective  period  of  an  annual  program 
plan,  on  the  request  of  a  State,  If  the 
plan  meets  the  requirements  of  this  part 
and  Part  B  of  the  Act. 

(20  U.S.C.  1413  (a) .  1232c(b) .) 
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Annual  Program  Plans — Contents 
§  121a.l20  Public  participation. 

(a)  Each  annual  proerratn  plan  must 
Include  procedures  which  Insure  Uiat  the 
requirements  in  §§  121a.280-121a.284  are 
met. 

(b)  Each  annual  program  plan  must 
also  include  the  following: 

(1)  A  statement  describing  the  meth¬ 
ods  used  by  the  State  educational  agen¬ 
cy  to  provide  notice  of  the  public  hear¬ 
ings  on  the  annual  program  plan.  The 
statement  must  include; 

(1)  A  copy  of  each  news  release  and 
advertisement  used  to  provide  notice, 

(ii)  A  list  of  the  newspapers  and  other 
media  in  which  the  State  educational 
agency  annoimced  or  pubUshed  the  no¬ 
tice,  and 

(iii)  The  dates  on  which  the  notice 
was  announced  or  published. 

(2)  A  list  of  the  dates  and  location^ 
of  the  public  hearings  on  the  annual 
program  plan. 

(3)  A  summary  of  comments  received 
by  the  State  educational  agency  and  a 
description  of  the  modifications  that  the 
State  educational  agency  has  made  in 
the  annual  program  plan  as  a  result 
of  the  comments. 

(4)  A  statement  describing  the  meth¬ 
ods  by  which  the  annual  program  plan 
will  be  made  public  after  its  approval 
by  the  Commissioner.  This  statement 
m\ist  include  the  information  required 
imder  paragraph  (b)  (1)  of  this  section. 

(20  U.S.C.  1412(7).) 

§  121a.l21  Right  to  a  free  appropriate 
public  education. 

(a)  Each  annual  program  plan  must 
include  information  which  shows  that 
the  State  has  in  effect  a  policy  which 
insures  that  all  handicapped  children 
have  the  right  to  a  free  appropriate  pub¬ 
lic  education  within  the  age  ranges  and 
timelines  under  §  121a.l22. 

(b) '  The  information  must  include  a 
copy  of  each  State  statute,  court  order. 
State  Attorney  CJeneral  opinion,  and 
other  State  document  that  shows  the 
source  of  the  policy. 

(c)  The  information  must  show  that 
the  policy: 

(1)  Applies  to  all  public  agencies  in 
the  State; 

(2)  Applies  to  all  handicapped  chil¬ 
dren; 

(3)  Implements  the  priorities  estab¬ 
lished  under  §  121a. 127(a)  (1)  of  this  sub¬ 
part;  and 

(4)  Establishes  timelines  for  imple¬ 
menting  the  policy,  in  accordance  with 
§ 121a.l22. 

(20  U.S.C.  1412(1)  (2)  (B),  (6);  1413(a)(3).) 

§  121a. 122  Timeliness  and  ages  for  free 
appropriate  public  edueation. 

(a)  General.  Each  annual  program 
plan  must  include  in  detail  the  policies 
and  procedures  which  the  State  will  un¬ 
dertake  or  has  undertaken  in  order  to 
insure  that  a  free  appropriate  public  edu¬ 
cation  is  available  for  all  handicapped 
children  aged  three  through  eighteen 
within  the  State  not  later  than  Septem¬ 


ber  1, 1978,  and  for  all  handicapped  chil¬ 
dren  aged  three  through  twenty-one 
within  the  State  not  later  than  Septem¬ 
ber  1,  1980. 

(b)  Documents  relating  to  timelines. 
Each  annual  program  plan  must  include 
a  copy  of  each  statute,  court  order,  at¬ 
torney  general  decision,  and  other  State 
document  which  demonstrates  that  the 
State  has  established  timelines  in  accord¬ 
ance  with  paragraph  (a)  of  this  section. 

(c)  Exception.  The  requirement  in 
paragraph  (a)  of  this  section  does  not 
apply  to  a  State  with  respect  to  handi¬ 
capped  children  aged  three,  four,  five, 
eighteen,  nineteen,  twenty,  or  twenty- 
one  to  the  extent  that  the  requirement 
would  be  inconsistent  with  State  law  or 
practice,  or  the  order  of  any  court,  re¬ 
specting  public  education  for  one  or  more 
of  those  age  groups  in  the  State. 

(d)  Documents  relating  to  exceptions. 
Each  annual  program  plan  must: 

(1)  Describe  in  detail  the  extent  to 
which  the  exception  in  paragraph  (c)  of 
this  section  applies  to  the  State,  and 

(2)  Include  a  copy  of  each  State  law, 
court  order,  and  other  document  which 
provides  a  basis  for  the  exception. 

(20  n.S.C.  1412(2)  (B).) 

§  121a. 123  Full  educational  opportunity 
goal. 

Each  annual  program  plan  must  in¬ 
clude  in  detail  the  policies  and  proce¬ 
dures  which  the  State  will  undertake,  or 
has  undertaken,  in  order  to  insure  that 
the  State  has  a  goal  of  providing  full 
educational  opportunity  to  all  handi¬ 
capped  children  aged  birth  through 
twenty-one. 

(20  U.S.C.  1412(2)  (A).) 

§  121a. 124  Full  educational  opportunity 
goal— data  requirement. 

Beginning  with  school  year  1978-1979, 
each  annual  program  plan  must  contain 
the  following  information; 

(a)  The  estimated  number  of  handi¬ 
capped  children  who  need  special  edu¬ 
cation  and  related  services. 

(b)  For  the  current  school  year: 

(1)  The  number  of  handicapped  chil¬ 
dren  aged  birth  through  two,  who  are 
receiving  special  education  and  related 
services;  and 

(2)  The  number  of  handicapped  chil¬ 
dren: 

(i)  Who  are  receiving  a  free  appro¬ 
priate  public  education, 

(ii)  Who  need,  but  are  not  receiving  a 
free  appropriate  public  education, 

(iii)  Who  are  enrolled  in  public  and 
private  institutions  who  are  receiving  a 
free  appropriate  public  education,  and 

(iv)  Who  are  enrolled  in  public  and 
private  institutions  and  are  not  receiving 
a  free  appropriate  public  education. 

(c)  The  estimated  numbers  of  handi¬ 
capped  children  who  are  expected  to  re¬ 
ceive  special  education  and  related  serv¬ 
ices  during  the  next  school  year. 

(d)  A  description  of  the  basis  used  to 
determine  the  data  required  imder  this 
section. 


(e)  The  data  required  by  paragraphs 
(a) ,  (b) ,  and  (c)  of  this  section  must  be 
provided: 

(1)  For  each  disability  category  (ex¬ 
cept  for  children  aged  birth  through 
two) ,  and 

(2)  For  each  of  the  following  age 
ranges;  birth  through  two,  three  through 
five,  six  through  seventeen,  and  eighteen 
through  twenty-one. 

(20U.S.C.  1412(2)  (A).) 

Comment.  In  Part  B  of  the  Act,  the  term 
“disability”  Is  used  Interchangeably  with 
“handicapping  condition”.  For  consistency 
in  this  regulation,  a  child  with  a  “disability” 
means  a  child  with  one  of  the  Impairments 
listed  in  the  definition  of  "handicapped  chil¬ 
dren”  In  {  121a.5,  If  the  child  needs  special 
education  because  of  the  Impairment.  In 
essence,  there  Is  a  continuum  of  Impair¬ 
ments.  When  an  Impairment  Is  of  such  a  na¬ 
ture  that  the  chUd  needs  special  education. 

It  Is  referred  to  as  a  disability.  In  these  regu¬ 
lations,  and  the  chUd  Is  a  “handicapped” 
child. 

States  should  note  that  data  required 
under  this  section  are  not  to  be  transmitted 
to  the  Commissioner  in  personally  identifi¬ 
able  form.  Generally,  except  for  such  pur¬ 
poses  as  monitoring  and  auditing,  neither 
the  States  nor  the  Federal  Government 
should  have  to  collect  data  under  this  part  In 
personally  Identifiable  form. 

§  121a.l25  Full  educational  opportunity 
goal— t  inictable. 

(a)  General  requirement.  Each  annual 
program  plan  must  contain  a  detailed 
timetable  for  accomplishing  the  goal  of 
providing  full  educational  opportunity 
for  all  handicapped  children. 

(b)  Content  of  timetable.  (1)  The  time¬ 
table  must  indicate  what  percent  of  the 
total  estimated  number  of  handicapped 
children  the  State  expects  to  have  full 
educational  opportunity  in  each  succeed¬ 
ing  school  year. 

(2)  The  data  required  under  this  para¬ 
graph  must  be  provided; 

(i)  For  each  disability  category  (ex¬ 
cept  for  children  aged  birth  through 
two) ,  and 

(ii)  For  each  of  the  following  age 
ranges:  birth  through  two,  three  through 
five,  six  through  seventeen,  and  eighteen 
through  twenty-one. 

(20  U.S.C.  1412(2)  (A).) 

§  121a.l26  Full  educational  opportunity 
goal — facilities,  personnel,  and  serv¬ 
ices. 

(a)  General  requirement.  Each  annual 
program  plan  must  include  a  description 
of  the  kind  and  number  of  facilities,  per¬ 
sonnel,  and  services  necessary  through¬ 
out  the  State  to  meet  the  goal  of  pro¬ 
viding  full  educational  opportunity  for 
all  handicapped  children.  The  State  edu¬ 
cational  agency  shall  include  the  data 
required  under  paragraph  (b)  of  this 
section  anfi  whatever  additional  data  are 
necessary  to  meet  the  requirement. 

(b)  Statistical  description.  Each  an¬ 
nual  program  plan  must  include  the  fol¬ 
lowing  data: 

(1)  The  number  of  additional  special 
class  teachers,  resource  room  teachers, 
and  itinerant  or  consultant  teachers 
needed  for  each  disability  category  and 
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the  number  of  each  of  these  who  are 
currently  employed  in  the  State. 

(2)  The  niimber  of  other  additional 
personnel  needed,  and  the  number  cur¬ 
rently  employed  in  the  State,  including 
school  psychologists,  school  social  work¬ 
ers,  occupational  therapists,  physical 
therapists,  home-hospital  teachers, 
speech-language  pathologists,  audiolo¬ 
gists,  teacher  aides,  vocational  education 
teachers,  work  study  coordinators,  physi¬ 
cal  education  teachers,  therapeutic  rec¬ 
reation  specialists,  diagnostic  personnel, 
supervisors,  and  other  instructional  and 
non-instructional  staff. 

(3)  The  total  number  of  personnel  re¬ 
ported  under  paragi’aph  (b)  (1)  and  (2) 
of  this  section,  and  the  salary  costs  of 
those  personnel. 

(4)  TTie  number  and  kind  of  facilities 
needed  for  handicapped  children  and  the 
number  and  kind  currently  in  use  in  the 
State,  including  regular  classes  serving 
handicapped  children,  self-contained 
classes  on  a  regular  school  campus,  re¬ 
source  rooms,  private  special  education 
day  schools,  public  special  education  day 
schools,  private  special  education  resi¬ 
dential  schools,  public  special  education 
residential  schools,  hospital  programs, 
occupational  therapy  facilities,  physical 
therapy  facilities,  public  sheltered  work¬ 
shops,  private  sheltered  workshops,  and 
other  types  of  facilities, 

(5)  The  total  number  of  transportation 
units  needed  for  handicapped  children, 
the  number  of  transixirtation  units  de¬ 
signed  for  handicapped  children  which 
are  in  use  in  the  State,  and  the  number 
of  handicapped  children  who  use  these 
units  to  benefit  from  special  education. 

(c)  Data  categories.  The  data  required 
under  paragraph  (b)  of  this  section  must 
be  provided  as  follows: 

(1)  Estimates  for  serving  all  handi¬ 
capped  children  who  require  special  edu¬ 
cation  and  related  services, 

(2)  Cmrent  year  data,  based  on  the 
actual  numbers  of  handicapped  children 
receiving  special  education  and  related 
services  (as  reported  under  Subpart  G) , 
and 

(3)  Estimates  for  the  next  school  year. 

(d)  Rationale.  Each  annual  program 
plan  must  include  a  description  of  the 
means  used  to  determine  the  number 
and  salary  costs  of  personnel. 

(20  U.S.C.  1412(2)  (A).) 

§  121a. 127  Priorities. 

(a)  General  requirement.  Each  annual 
program  plan  must  include  information 
which  shows  that: 

(1)  The  State  has  established  priorities 
which  meet  the  requirements  imder 
§§  121a.320-121a.324  of  Subpart  C. 

(2)  The  State  priorities  meet  the  time¬ 
lines  under  §  121a. 122  of  this  subpart, 
and 

(3)  The  State  has  made  progress  In 
meeting  those  timelines. 

(b)  Child  data.  (1)  Each  annual  pro¬ 
gram  plan  must  show  the  number  of 
handicapped  children  known  by  the 
State  to  be  In  each  of  the  first  two 


priority  groups  named  in  {{  121a.321  of 
Subpart  C: 

(1)  By  disability  category,  and 

(2)  By  the  age  ranges  in  §  121a.l24(e) 
(2)  of  this  subpart. 

(c)  Activities  and  resources.  Each 
annual  program  plan  must  show  for  each 
of  the  first  two  priority  groups: 

(1)  The  programs,  services,  and  activi¬ 
ties  that  are  being  carried  out  in  the 
State, 

(2)  The  Federal,  State,  and  local  re¬ 
sources  that  have  been  committed  during 
the  current  school  year,  and 

(3)  The  programs,  services,  activities, 
and  resources  that  are  to  be  provided 
during  the  next  school  year. 

(20  U.S.C.  1412(3).) 

§  12  la. 128  Identification,  location,  and 
evaluation  of  handicapped  children. 

(a)  General  requirement.  Each  annual 
program  plan  must  include  in  detail  the 
policies  and  procedures  which  the  State 
will  undertake  or  has  undertaken  to  in¬ 
sure  that: 

(1)  All  children  who  are  handicapped, 
regardless  of  the  severity  of  their  handi¬ 
cap,  and  who  are  in  need  of  special  edu¬ 
cation  and  related  services  are  identified, 
located,  and  evaluated;  and 

(2)  A  practical  method  is  developed 
and  implemented  to  determine  which 
children  are  currently  receiving  needed 
special  education  and  related  services 
and  which  children  are  not  currently  re¬ 
ceiving  needed  special  education  and  re¬ 
lated  services. 

(b)  Information.  Each  annual  program 
plan  must: 

(1)  Designate  the  State  agency  (if 
other  than  the  State  educational  agency) 
responsible  for  coordinating  the  plan¬ 
ning  and  implementation  of  the  policies 
and  procedures  under  paragraph  (a)  of 
this  section: 

(2)  Name  each  agency  that  partici¬ 
pates  in  the  planning  and  implementa¬ 
tion  and  describe  the  nature  and  extent 
of  its  participation; 

(3)  Describe  the  extent  to  which: 

(i)  The  activities  described  In  para¬ 
graph  (a)  of  this  section  have  been 
achieved  under  the  current  annual  pro¬ 
gram  plan,  and 

(ii)  The  resources  named  for  these  ac¬ 
tivities  in  that  plan  have  been  used; 

(4)  Describe  each  type  of  activity  to  be 
carried  out  during  the  next  school  year, 
including  the  role  of  the  agency  named 
under  paragraph  (b)  (1)  of  this  section, 
timelines  for  completing  those  activities, 
resources  that  will  be  used,  and  expected 
outcomes; 

(5)  Describe  how  the  policies  and  pro¬ 
cedures  under  paragraph  (a)  of  this  sec¬ 
tion  will  be  monitored  to  Insure  that  the 
State  educational  agency  obtains: 

(i)  The  number  of  handicapped  chil¬ 
dren  within  each  disability  category  that 
have  been  identified,  located,  and  evalu¬ 
ated,  and 

(ii)  Information  adequate  to  evaluate 
the  effectiveness  of  those  policies  and 
procedures;  and 


(6)  Describe  the  method  the  State  uses 
to  determine  which  children  are  cur¬ 
rently  receiving  special  education  and  re¬ 
lated  services  and  which  children  are  not 
receiving  special  education  and  related 
services. 

(20  U.S.C.  1412(2)  (C).) 

Comment.  The  State  is  responsible  for  in¬ 
suring  that  all  handicapped  children  are 
identified,  located,  and  evaluated,  including 
chUdren  In  aH  public  and  private  agencies 
and  institutions  in  the  State.  Collection  and 
use  of  data  are  subject  to  the  confidentiality 
requirements  in  55  121a.660-121a.576. 

§  121a. 129  Confidentiality  of  personally 
identifiable  information. 

(a)  Each  annual  program  plan  must 
include  in  detail  the  policies  and  proce¬ 
dures  which  the  State  will  undert^e  or 
has  imdertaken  in  order  to  insure  the 
protection  of  the  confidentiality  of  any 
personally  identifiable  information  col¬ 
lected,  used,  or  maintained  imder  this 
part. 

(b)  The  Commissioner  shall  use  the 
criteria  in  §§  121a.560-121a.576  of  Sub¬ 
part  E  to  evaluate  the  policies  and  pro¬ 
cedures  of  the  State  under  paragraph 
(a)  of  this  section. 

(20  U.S.C.  1412(2)  (D):  1417(c).) 

Comment.  The  confidentiality  regulations 
were  published  In  the  Federal  Register  In 
final  form  oh  February  27,  1976  (41  FR  8603- 
8610),  and  met  the  requirements  of  Part  B 
of  the  Act,  as  amended  by  Pub.  L.  94-142. 
Those  regulations  are  incorporated  in 
5  121a.560-121a.576  of  Subpart  E. 

§  121a. 130  Individualized  education  pro¬ 
grams. 

(a)  Each  annual  program  plan  must 
include  information  which  shows  that 
each  public  agency  in  the  State  main¬ 
tains  records  of  the  individualized  edu¬ 
cation  program  for  each  handicapped 
child,  and  each  public  agency  estab¬ 
lishes,  reviews,  and  revises  each  program 
as  provided  in  Subpart  C. 

(b)  Each  annual  program  plan  must 
include: 

(1)  A  copy  of  each  State  statute,  pol¬ 
icy.  and  standard  that  regulates  the 
manner  in  w'hich  individualized  educa¬ 
tion  programs  are  developed,  implement¬ 
ed,  reviewed,  and  revised,  and 

(2)  The  procedures  which  the  State 
educational  agency  follows  in  monitoring 
and  evaluating  those  programs. 

(20  UJS.C.  1412(4).) 

§  121a. 131  Procedural  safeguards. 

Each  annual  program  plan  must  in¬ 
clude  procedural  safeguards  which  insure 
that  the  requirements  in  §§  121a.500- 
121a.514  of  Subpart  E  are  met. 

(20  U.S.C.  1412(5(A).) 

§  121a. 132  Least  restrictive  environ¬ 
ment. 

(a)  Each  annual  program  plan  must 
Include  procedures  which  Insure  that  the 
requirements  in  §§  121a.550-121a.556  of 
Subpart  E  are  met. 
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(b)  Each  annual  program  plan  must 
Include  the  following  Information: 

(1)  The  number  of  handicapped  chil¬ 
dren  in  the  State,  within  each  disability 
category,  who  are  participating  in  reg¬ 
ular  education  programs,  consistent  with 
§§  121a.550-121a.556  of  Subpart  E. 

(2)  The  niunber  of  handicapped  chil¬ 
dren  who  are  in  separate  classes  or  sep¬ 
arate  school  facilities,  or  who  are  other¬ 
wise  removed  from  the  regular  education 
envircmment. 

(20  U.S.C.  1412(5)  (B).) 

§  121a. 133  Protection  in  evaluation  pro* 
cedure>. 

Each  annual  prograrA  plan  must  in¬ 
clude  procedures  which  insure  that  the 
requirements  in  §§  121a.530-121a.534  of 
Subpart  E  are  met. 

(10U.S.C.  1412(6)  (C).) 

§  121a. 134  Responsibility  of  State  edu¬ 
cational  agency  for  ail  educational 
programs. 

(a)  Each  annual  program  plan  must 
Include  information  which  shows  that 
the  requirements  in  §  121a.600  of  Sub¬ 
part  P  are  met. 

(b)  The  information  under  paragraph 
(a)  of  this  section  must  include  a  copy 
of  each  State  statute.  State  regulation, 
signed  agreement  between  respective 
agency  officials,  and  any  other  document 
that  shows  compliance  with  that  para¬ 
graph. 

(20  U.S.C.  1412(6).) 

§  121a. 133  Monitoring  procedures. 

Each  annual  program  plan  must  in¬ 
clude  information  which  shows  that  thi* 
requirements  in  §  121a.601  and  §  121a.- 
602  of  Subpart  P  are  met. 

(20  U.S.C.  1412(6).) 

§  121a.l36  Implementation  p  r  o  c  e  - 
dures— State  educational  agency. 

Each  annual  program  plan  must  de¬ 
scribe  the  procedures  the  State  educa¬ 
tional  agency  follows  to  Inform  each 
public  agency  of  its  responsibility  for  in¬ 
suring  effective  implementation  of  proce¬ 
dural  safeguards  for  the  handicapped 
children  served  by  that  public  agency. 
(20  UJS.C.  1412(6).) 

§  121a. 137  Procedures  for  consultation. 

Each  annual  program  plan  must  in¬ 
clude  an  assurance  that  in  carrying  out 
the  requirements  of  section  612  of  the 
Act,  procedures  are  established  for  con¬ 
sultation  with  individuals  involved  in  or 
concerned  with  the  education  of  handi¬ 
capped  children,  including  handicapped 
individuals  and  parents  of  handicapped 
children. 

(20  U.S.C.  1412(7)  (A).) 

§  121a. 138  Other  Federal  programs. 

Each  annual  program  plan  must  pro¬ 
vide  that  programs  and  procedures  are 
established  to  insure  that  funds  received 
by  the  State  or  any  public  agency  in 
the  State  under  any  other  Federal  pro¬ 
gram.  Including  section  121  of  the  Ele¬ 
mentary  and  Secondary  Education  Act 


of  1965  (20  n.S.C.  241e-2),  section  305 
(b)(8)  of  that  Act  (20  UfS.C.  844s(b) 
(8) )  or  TiUe  IV-C  of  that  Act  (20  UJ3.C. 
1831),  and  section  110(a)  of  the  Voca¬ 
tional  Education  Act  of  1963,  imder 
which  there  is  specific  authority  for  as¬ 
sistance  fcH*  the  education  of  handi¬ 
capped  children,  are  used  by  the  State,  or 
any  public  agency  in  the  State,  only  in 
a  manner  consistent  with  the  goal  of  pro¬ 
viding  free  appropriate  public  education 
for  all  handicapped  children,  except  that 
nothing  in  this  section  limits  the  specific 
requirements  of  the  laws  governing  those 
Federal  programs. 

(20  U.S.C.  1413(a)  (2).) 

§  121a.l39  Comprehensive  system  of 
personnel  development. 

Each  annual  program  plAn  must  in¬ 
clude  the  material  required  under 
§§  121a.380-121a.387  of  Subpart  C. 

(20  U.S.C.  1413(a)  (3).) 

§  121a.l40  Private  seliools. 

Each  annual  pre^ram  plan  must  in¬ 
clude  policies  and  procedures  which  in¬ 
sure  that  the  requirements  of  Subpart 
D  are  met. 

(20  U.S.C.  1413(a)  (4).) 

§  121a. 141  Recovery  of  funds  for  mis- 
elassified  children. 

Each  annual  program  plan  mjust  in¬ 
clude  policies  and  procedures  wliich  in¬ 
sure  that  the  State  seeks  to  recover  any 
funds  provided  under  Part  B  of  the  Act 
for  services  to  a  child  who  is  determined 
to  be  erroneously  classified  as  eligible  to 
be  counted  under  section  611(a)  or  (d) 
of  the  Act. 

(20  U.S.C.  1413(a)(5).) 

§  121a. 142  Control  of  funds  and  prop¬ 
erty. 

Each  annual  program  plan  must  pro¬ 
vide  assurance  satisfactory  to  the  Com¬ 
missioner  that  the  control  of  funds  pro¬ 
vided  under  Part  B  of  the  Act,  and  title  to 
property  acquired  with  those  funds,  is  in 
a  public  agency  for  the  uses  and  pur¬ 
poses  provided  in  this  part,  and  that  a 
public  agency  administers  the  funds  and 
property. 

(20  U.S.C.  1413(a)  (6).) 

§  121a. 143  Records. 

Each  annual  program  plan  must  pro¬ 
vide  for  keeping  records  and  affording 
access  to  those  records,  as  the  C^nnmis- 
sioner  may  find  necessary  to  assure  the 
correctness  and  verification  of  reports 
and  of  proper  disbursement  of  funds  pro¬ 
vided  under  Part  B  of  the  Act. 

(20  U.S.C.  1413(a)(7)(B).) 

§  121a. 144  Hearing  on  application. 

Each  annual  program  plan  must  in¬ 
clude  procedures  to  insure  that  the  State 
educational  agency  does  not  take  any 
final  action  with  respect  to  an  applica¬ 
tion  submitted  by  a  local  educational  ag¬ 
ency  before  giving  the  local  educational 
agency  reasonable  notice  and  an  oppor- 
timity  for  a  hearing. 

(20  U.S.C.  1413(a)  (8).) 


§  121a.l45  Prohibition  of  commingling. 

Each  annual  program  plan  must  pro¬ 
vide  assurance  satisfactory  to  the  Com¬ 
missioner  that  fimds  provided  under 
Part  B  of  the  Act  are  not  commingled 
with  State  funds. 

(20  U.S.C.  1413(a)(9).) 

Comment.  This  assurance  Is  satisfied  by 
the  use  of  a  separate  accounting  system  that 
Includes  an  “audit  traU”  of  the  expenditure 
of  the  Part  B  funds.  Separate  bank  accounts 
are  not  required.  (See  45  CFR  100b,  Subpart 
F  (Cash  Depositories).) 

§  121a. 146  Annual  evaluation. 

Each  annual  program  plan  must  in¬ 
clude  procedures  for  evaluation  at  least 
annually  of  the  effectiveness  of  pro¬ 
grams  in  meeting  the  edii^ational  needs 
of  handicapped  children,  including  eval¬ 
uation  of  individualized  education  pro¬ 
grams. 

(20  U.S.C.  1413(a)  (11).) 

§  121a.l47  State  advisory  panel. 

Each  annual  program  plan  must  pro¬ 
vide  that  the  requirements  of  §§  121a.- 
650-121a.653  of  Subpart  P  are  met. 

(20  U.S.C.  1413(a)  (12).) 

§  121a.l48  Policies  and  procedures  for 
use  of  Part  B  funds. 

Each  annual  program  plan  must  set 
forth  policies  and  procedures  designed 
to  insure  that  fimds  paid  to  the  State 
under  Part  B  of  the  Act  are  spent  in  ac¬ 
cordance  with  the  provisions  of  Part  B, 
with  particular  attention  given  to  sec¬ 
tions  611(b).  611(c).  611(d),  612(2),  and 
612(3)  of  the  Act. 

(20  U.S.C.  1413(a)(1).) 

§  121a. 149  Description  of  use  of  Part  B 
funds. 

(a)  State  aZtocafton.  Each  annual  pro¬ 
gram  plan  must  include  the  following 
information  about  the  State’s  use  of 
funds  under  §  121a.370  of  Subpart  C  and 
§  121a.620  of  Subpart  F: 

(1)  A  list  of  administrative  positions, 
and  a  description  of  duties  for  each  per¬ 
son  whose  salary  is  paid  in  whole  or  in 
part  with  those  funds. 

(2)  For  each  position,  the  percentage 
of  salary  paid  with  those  funds. 

(3)  A  description  of  each  administra¬ 
tive  activity  the  State  educational  ag¬ 
ency  will  carry  out  during  the  next 
school  year  with  those  funds. 

(4)  A  description  of  each  direct  serv¬ 
ice  and  each  support  service  which  the 
State  educational  agency  will  provide 
during  the  next  school  year  with  those 
funds,  and  the  activities  the  State  ad¬ 
visory  panel  will  undertake  during  that 
period  with  those  funds. 

(b)  Local  edticationai  agency  alloca¬ 
tion.  Each  annual  program  plan  must 
include: 

(1)  An  estimate  of  the  niunber  and 
percent  of  local  educational  agencies  in 
the  State  which  will  receive  an  all(x»i- 
tion  under  this  part  (other  than  local 
educational  agencies  which  submit  a 
consolidated  application) , 
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(2)  An  estimate  of  the  number  of  local 
educational  agencies  which  will  receive 
an  allocation  under  a  consolidated  appli¬ 
cation. 

(3)  An  estimate  of  the  nmnber  of  con¬ 
solidated  applications  and  the  average 
niunber  of  local  educational  agencies  per 
application,  and 

(4)  A  description  of  direct  services  tlie 
State  educational  agency  will  provide 
under  §  121a.360  of  Subpart  C. 

(20  U.S.C.  1232c(b)  (1)  (B)  (11).) 

§  12 la. 150  Nondiscrimination  and  em> 
ploynient  of  handicapped  individ¬ 
uals. 

(a)  Each  annual  progi'am  plan  must 
Include  an  assurance  that  the  program 
assisted  unde*  Part  B  of  the  Act  will  be 
operated  in  compliance  with  Title  45 
of  the  Code  of  Federal  Regulations  Part 
84  (Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities  Re¬ 
ceiving  or  Benefitting  from  Federal 
Financial  Assistance) .  The  State  educa¬ 
tional  agency  may  incorporate  this  as¬ 
surance  by  reference  if  it  has  already 
been  filed  with  the  Department  of 
Health,  Education,  and  Welfare. 

(b)  The  assurance  under  paragraph 
(a)  of  this  section  covers,  among  other 
things,  the  specific  requirement  on  em¬ 
ployment  of  handicapped  individuals 
imder  section  606  of  the  Act,  which 
states: 

The  Secretary  shall  assure  that  each  recipi¬ 
ent  of  assistance  under  this  Act  shall  make 
positive  efforts  to  employ  and  advance  in  em¬ 
ployment  qualilied  handicapped  individuals 
in  programs  assisted  under  this  Act. 

(20  U.S.C.  1405;  29  U.S.C.  794.) 

§  121a. 151  Additional  information  if 
the  State  educational  agency  pro¬ 
vides  direct  services. 

If  a  State  educational  ^ency  pro¬ 
vides  free  appropriate  public  education 
for  handicapped  children  or  provides 
them  with  direct  services.  Its  annual  pro¬ 
gram  plan  must  include  the  information 
required  under  121a.226-121a.228, 
121a.231,  and  121a.235. 

(20  U.S.C.  1413(b).) 

Local  Educational  Agency  Applica¬ 
tions — General 

§  12 la. 180  Submission  of  application. 

In  order  to  receive  payments  under 
Part  B  of  the  Act  for  any  fiscal  year  a 
local  educational  agency  must  submit  an 
application  to  the  State  educational 
agency. 

(20  U.S.C.  1414(a).) 

§  121a. 181  Responsibilities  of  State  ed¬ 
ucational  agency. 

Each  State  educational  agency  shall 
establish  the  procedures  and  format 
which  a  local  educational  agency  uses 
In  preparing  and  submitting  its  appli¬ 
cation. 

(20  U.S.C.  1414(a) 

§  121a.l82  The  excess  cost  requirement. 

A  local  educaticmal  agency  may  only 
use  funds  under  Part  B  of  the  Act  for 


the  excess  costs  of  providing  special  edu¬ 
cation  and  related  services  for  handi¬ 
capped  children. 

(20  U.S.C.  1414(a)  (1).  (a)  (2)  (B)  (1).) 

§  121a.l83  Meeting  the  excess  cost  re¬ 
quirement. 

(a)  A  local  educational  agency  meets 
the  excess  cost  requirement  If  it  h«ut  on 
the  average  spent  at  least  the  amount 
determined  imder  §  121a.l84  for  the  edu¬ 
cation  of  each  of  its  handicapped  chil¬ 
dren.  This  amount  may  not  include  cap¬ 
ital  outlay  or  debt  service. 

(b)  Each  local  educational  agency 
must  keep  records  adequate  to  show  that 
it  has  met  the  excess  cost  requirement. 

(20  U.S.C.  1402(20):  1414(a)(1).) 

Comjnenf.  The  excess  cost  requirement 
means  that  the  local  educational  agency 
must  spend  a  certain  minimum  amount 
for  the  educati(m  of  its  handicapped 
children  before  Part  B  funds  are  used. 
This  insures  that  children  served  with 
Part  B  funds  have  at  least  the  same  av¬ 
erage  amount  spent  on  them,  from 
sources  other  than  Part  B,  as  do  the 
children  in  the  school  district  taken  as 
a  whole. 

The  minimum  amount  that  must  be  spent 
for  the  education  of  handicapped  children 
is  computed  under  a  statutory  formula.  Sec¬ 
tion  121a. 184  implements  this  formula  and 
gives  a  step-by-step  method  to  determine 
the  minimum  amount.  Excess  costs  are  those 
costs  of  special  education  and  related  serv¬ 
ices  which  exceed  the  minimum  amount. 
Therefore,  if  a  local  educational  agency  can 
show  that  it  has  (on  the  average)  spent  the 
minimum  amount  for  the  education  of  each 
of  its  handicapped  children.  It  has  met  the 
excess  cost  requirement,  and  all  additional 
costs  are  excess  costs.  Part  B  funds  can  then 
be  used  to  pay  for  these  additional  costs, 
subject  to  the  othCT  requirements  of  Part  B 
(priorities,  etc.).  In  the  “Comment”  under 
section  121a.l84,  there  Is  an  example  of  how 
the  minimum  amount  is  computed. 

§  121a. 184  Excess  costs— computation  of 
minimum  amount. 

The  minimum  average  amount  a  local 
educational  agency  must  spend  under 
§  121a.l83  for  the  education  of  each  of 
its  handicapped  children  is  computed  as 
follows : 

(a)  Add  all  expenditures  of  the  local 
educational  agency  in  the  preceding 
school  year,  except  capital  outlay  and 
debt  service: 

(1)  For  elementary  school  students.  If 
the  handicapped  child  Is  an  elementary 
school  student,  or 

(2)  For  secondary  school  students.  If 
the  handicapi>ed  child  is  a  secondary 
school  student. 

(b)  From  this  amount,  subtract  the 
total  of  the  following  amounts  spent  for 
elementary  sch(xil  students  or  for  sec¬ 
ondary  school  students,  as  the  case  may 
be: 

(1)  Amounts  the  agency  spent  in  the 
preceding  school  year  from  funds 
awarded  under  Part  B  of  the  Act  and 
Titles  I  and  VH  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  and 

(2)  Amounts  from  State  and  local 
funds  which  the  agency  spent  in  the  pre¬ 
ceding  school  year  for: 


(1)  Programs  ftw  handicapped  children. 
(U)  Programs  to  meet  the  special  edu- 
eatlcmal  needs  of  educational^  deprived 
ddldrefi.  and 

(Hi)  Programs  bilingual  education 
for  children  with  limited  English- 
speaking  ability. 

(c)  Divide  the  result  under  paragraph 
(b)  of  this  section  by  the  average  num¬ 
ber  of  students  enrolled  In  the  agency 
In  the  preceding  school  year: 

(1)  In  Its  elementary  schools.  If  the 
handicapped  child  Is  an  elementary 
school  student,  or 

(2)  In  its  secondary  schools.  If  the 

handicapped  child  is  a  secondary  school 
student.  * 

(20  U.S.C.  1414(a)(1).) 

Comment.  The  following  is  an  example  of 
how  a  local  educational  agency  might  com¬ 
pute  the  average  minimum  amount  it  must 
spend  for  the  education  of  each  of  its  handi¬ 
capped  children,  under  {  121a.l83.  This  ex¬ 
ample  follows  the  formula  in  §  121a.l84.  Un¬ 
der  the  statute  and  regulations,  the  local 
educational  agency  must  make  one  compu¬ 
tation  for  handicapped  children  in  its  ele¬ 
mentary  schools  and  a  separate  computation 
for  handicapped  children  in  its  secondary 
schools.  The  computation  for  handicapped 
elementary  school  students  would  be  done 
as  follows: 

a.  First,  the  local  educational  agency  must 
determine  its  total  amount  of  expenditures 
for  elementary  school  students  from  all 
sources — ^local.  State,  and  Federal  (including 
Part  B) — in  the  preceding  school  year.  Only 
capital  outlay  and  debt  service  are  excluded. 

Example:  A  local  educational  agency  spent 
the  following  amounts  last  year  for  elemen¬ 
tary  school  students  (Including  its  handi¬ 
capped  elementary  school  students) : 


(1)  From  local  tax  funds _ $2,750,000 

(2)  Prom  State  funds _  7,000,000 

(3)  Prom  Federal  funds _  750,000 


10,  600, 000 

Of  this  total,  $500,000  was  for  capital  out¬ 
lay  and  debt  service  relating  to  the  education 
of  elementary  school  students.  This  must  be 
subtracted  from  total  expenditures: 

$10,  500,  000 
—  600,  000 


Total  expenditures  for  elemen- 

tary  school  students  (less  cap¬ 
ital  outlay  and  debt  service) _ =  10, 000, 000 

b.  Next,  the  local  educational  agency  must 
subtract  amounts  spent  lor: 

(1)  Programs  for  handicapped  children; 

(2)  Programs  to  meet  the  special  educa¬ 
tional  needs  of  educationally  deprived  chil¬ 
dren;  and 

(3)  Programs  of  bilingual  education  for 
children  with  limited  English-speaking 
abUity. 

These  are  funds  which  the  local  educa¬ 
tional  agency  actually  spent,  not  funds  re¬ 
ceived  last  year  but  carried  over  for  the  cur¬ 
rent  school  year. 

Example:  The  local  educational  ageaicy 
spent  the  following  amounts  for  elementary 
school  students  last  year: 

(1)  From  funds  under  Title  I  of 
the  Elementary  and  Secon¬ 
dary  Education  Act  of  1965.  $300,  000 


(2)  From  a  special  State  program 

for  educationally  deprived 
children _  200, 000 

(3)  Prom  a  grant  under  Part  B —  200, 000 

(4)  Prom  State  funds  for  the  edu¬ 

cation  of  handic^ped  chil¬ 
dren  _ -  500,  000 
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(5)  From  a  looally-ftinded  pro¬ 

gram  for  banoUcapped  cbil- 

drea _  #250.000 

(6)  From  a  grant  for  a  bilingual 

education  program  under 
Title  VII  of  tbe  Elementary 
and  Secondary  Education 
Act  of  1965  . -  160.  000 


Total  _  1,600,000 

(A  local  educational  agency  would  also  In¬ 
clude  any  other  funds  It  spent  from  Federal, 
State,  or  local  somces  for  the  three  ba^c 
purposes:  handicapped  children,  education¬ 
ally  deprived  children,  and  bilingual  educa¬ 
tion  for  children  with  limited  English- 
speaking  ability.) 

This  amount  Is  subtracted  from  the  local 
educational  agency’s  total  expenditure  for 
elementary  school  students  computed  above; 

$10, 000, 000 
- 1,  600,  000 
8.  400,  OOiO 

c.  The  local  educational  agency  next  must 
divide  by  tbe  average  number  of  students 
enrolled  In  tbe  elementary  schools  of  tbe 
agency  last  year  (Including  Its  handicapped 
students) . 

Example:  Last  year,  an  average  of  7,000 
students  were  enrolled  In  the  agency’s  ele¬ 
mentary  schools.  This  must  be  divided  Into 
the  amount  computed  under  the  above 
paragraph : 

$8.  400,  000 
7, 000  students 
=  $1,  200/student 

This  figure  is  in  the  minimum  amount  the 
local  educational  agency  m\ist  spend  (on  the 
average)  for  the  education  of  each  of  Its 
handicapped  students.  Funds  under  Part  B 
may  be  used  only  for  costs  over  and  above 
this  minimum.  In  this  example,  If  the  local 
educational  agency  has  100  handicapped  ele¬ 
mentary  school  students,  it  must  keep  rec¬ 
ords  adequate  to  show  that  it  has  spent  at 
least  $120,000  for  the  education  of  those 
students  (100  students  times  $1, 200/stu¬ 
dent)  ,  not  including  capital  outlay  and  debt 
servloe. 

This  $120,000  may  come  from  any  funds 
except  funds  under  Part  B,  subject  to  any 
legal  requirements  that  govern  the  me  of 
those  other  funds. 

If  the  local  educational  agency  has  handi¬ 
capped  secondary  school  students.  It  must 
do  the  same  computation  for  them.  However, 
the  amounts  used  In  the  computation  would 
be  those  the  local  educational  agency  spent 
last  year  for  the  education  of  secondary 
school  students,  rather  than  for  elementary 
school  students. 

§  121a. 185  Computation  of  excess 
costs  consolidated  application. 

The  minimum  average  amount  under 
§  121a.l83  where  two  or  more  local  edu¬ 
cational  agencies  submit  a  consolidated 
application,  is  the  average  of  the  com¬ 
bined  minimum  average  amounts  deter¬ 
mined  under  §  121a.l84  in  those  agencies 
for  elementary  or  secondary  school  stu¬ 
dents,  as  the  case  may  be. 

(20n.S.C.  1414(s)  (1).) 

S  121a.l86  Excess  costs— lunitation  on 
use  of  Part  B  funds. 

(a)  The  excess  cost  requirement  pre¬ 
vents  a  local  educational  agency  .frmn 
using  fimds  provided  under  Part  B  of 
the  Act  to  pay  for  all  oi  the  costs  directly 
attributable  to  the  educatlfm  of  a  handi¬ 
capped  child,  subject  to  paragraph  (h) 
of  this  section. 


(b)  The  excess  cost  requirement  does 
not  prevent  a  local  educational  agency 
from  using  Part  B  fimds  to  pay  fix’  aU 
of  the'costs  directly  attributable  to  the 
educatiim  of  a  handicapped  child  in  any 
of  the  age  ranges  three,  four.  five,  eight¬ 
een,  nineteen,  twenty,  or  twenty-one,  if 
no  local  or  State  funds  are  available  tor 
non-handicapped  childroi  in  that  age 
range.  However,  the  local  educatiimal 
agency  must  comply  with  the  non¬ 
supplanting  and  other  requirements  of 
this  part  in  providing  the  education  and 
services. 

(20TJ.S.C.  1402(20):  1414(a)(1).) 

§  121a. 190  Consolidated  applications. 

(a)  Voluntary  applications.  Local  edu¬ 
cational  agencies  may  submit  a  consoli¬ 
dated  application  for  payments  under 
Part  B  of  the  Act. 

(b)  Required  applications.  A  State 
educational  agency  may  require  local 
educational  agencies  to  submit  a  consoli¬ 
dated  application  for  payments  imder 
Part  B  of  the  Act  if  the  State  educational 
agency  determines  that  an  individual  ap¬ 
plication  submitted  by  a  local  education¬ 
al  agency  will  be  disapproved  because: 

(1)  The  agency’s  entitlement  Is  less 
than  the  $7,500  minimum  required  by 
section  611(c)  (4)  (A)  (i)  of  the  Act 
(§  121a.360(a)  (1)  of  Subpart  C) ;  or 

(2)  The  agency  is  unable  to  establish 
and  maintain  programs  of  sufBcient  size 
and  scope  to  effectively  meet  the  educa¬ 
tional  needs  of  handicapped  children. 

(c)  Size  and  scope  of  program.  The 
State  educational  agency  shall  establish 
standards  and  procedures  for  determina¬ 
tions  under  paragraph  (b)  (2)  of  this 
section. 

(20  U.S.C.  1414(c)  (1).) 

§  121a.l91  Payments  under  consoli¬ 
dated  applications. 

In  any  case  in  which  a  consolidated 
application  is  approved  by  the  State  edu¬ 
cational  agency,  the  payments  to  the 
participating  local  educational  agencies 
must  be  equal  to  the  sum  of  the  entitle¬ 
ments  of  the  separate  local  educational 
agencies, 

(20  U.S.C.  1414(C)  (2)  (A)  .) 

§  121a.l92  State  regulation  of  consoli¬ 
dated  applications. 

(a)  The  State  educational  agency 
shall  issue  regulations  with  respect  to 
consolidated  applications  submitted  un¬ 
der  this  part. 

(b)  The  State  educational  agency’s 
regulations  must: 

(1)  Be  consistent  with  section  612(1)- 
(7)  and  section  613(a)  of  the  Act,  and 

(2)  Provide  participating  local  educa¬ 
tional  agencies  with  joint  responsibilities 
for  implementing  programs  receiving 
payments  under  this  part. 

(20  UJS.C.  1414(C)(2)(B).) 

(c)  If  an  intermediate  educational  unit 
Is  required  under  State  law  to  carry  out 
this  part,  the  joint  responsibilities  glv^ 
to  local  educational  agencies  under  par¬ 
agraph  (b)(2)  of  this  section  do  not 
apply  to  the  administration  and  dis¬ 


bursement  of  any  payments  received  by 
the  intermediate  educational  unit.  Those 
administrative  responsibilities  must  be 
carried  out  exclusively  by  the  intermedi¬ 
ate  educational  unit. 

(20  U.S.C.  1414(c)  (2)  (C).) 

§  121a.l93  State  educational  agency  ap¬ 
proval  ;  disapproval. 

(a)  Approval.  A  State  educational 
agency  shall  approve  an  application 
submitted  by  a  local  educational  agency 
if  the  State  educationsil  agency  deter¬ 
mines  that  the  application  meets  the  re¬ 
quirements  under  §§  121a.220-121a.240. 
However,  the  State  educational  agency 
may  not  approve  any  application  until 
the  Commissioner  approves  its  annual 
program  plan  for  the  school  year  covered 
by  the  application. 

(b)  Disapproval.  The  State  educational 
agency  shall  disapprove  an  application  if 
the  State  educational  agency  determines 
that  the  application  does  not  meet  a  re¬ 
quirement  under  §§  121a.220-121a.240. 

(20  U.S.C.  1414(b)(1).) 

(c)  In  carrying  out  its  functicms  under 
this  section,  each  State  educational 
agency  shall  consider  any  decision  re¬ 
sulting  from  a  hearing  under  §S  121a.- 
506-121a.513  of  Subpart  E  which  is  ad¬ 
verse  to  the  local  educational  agency 
involved  in  the  decision. 

(20  U.S.C.  1414(b)  (3).) 

§  121a.l94  Withholding. 

(a)  If  a  State  educational  agency,  af¬ 
ter  giving  reasonable  notice  and  an  op¬ 
portunity  for  a  hearing  to  a  local  educa¬ 
tional  agency,  decides  that  the  local  edu¬ 
cational  agency  in  the  administration  of 
an  application  approved  by  the  State 
educational  agency  has  failed  to  comply 
with  any  requirement  in  the  application, 
the  State  educational  agency,  after  giv¬ 
ing  notice  to  the  local  educational 
agency,  shall: 

(1)  Make  no  further  payments  to  the 
local  educational  agency  imtil  the  State 
educational  agency  is  satisfied  that  there 
is  no  longer  any  failure  to  comply  with 
the  requirement;  or 

(2)  Consider  its  decision  in  its  review 
of  any  application  made  by  the  local  edu¬ 
cational  agency  imder  §  121a. 180; 

(3)  Or  both. 

(b)  Any  local  educational  agency  re¬ 
ceiving  a  notice  from  a  State  educational 
agency  under  paragraph  (a)  of  this  sec¬ 
tion  is  subject  to  the  public  notice  pro¬ 
vision  in  §  121a.592. 

(20  U.S.C.  1414(b)(2).) 

Local  Educational  Agency 
Applications — Contents 

§  121a.220  Child  Identification. 

Each  application  must  include  pro¬ 
cedures  which  insure  that  all  children  re¬ 
siding  within  the  jurisdiction  of  the  lo¬ 
cal  educational  agency  who  are  handi¬ 
capped,  regardless  of  the  severity  of  their 
handicap,  and  who  are  in  need  of  special 
education  and  related  services  are  iden¬ 
tified.  located,  and  evaluated,  including 
a  practical  method  of  determining  which 
children  are  currently  receiving  needed 


FEDERAL  REGISTER,  VOL  42,  NO.  163— TUESDAY,  AUGUST  23,  1977 


42486 


RULES  AND  REGULATIONS 


special  education  and  related  services 
and  which  children  are  not  currently  re¬ 
ceiving  needed  special  education  and  re¬ 
lated  services. 

(20  U.S.C.  1414(a)(1)(A).) 

Comment.  The  local  educational  agency  Is 
responsible  for  Insuring  that  all  handicapped 
children  within  its  Jurisdiction  are  identi¬ 
fied,  located,  and  evaluated,  including  chil¬ 
dren  in  all  public  and  private  agencies  and 
Institutions  within  that  Jurisdiction.  Collec¬ 
tion  and  use  of  data  are  subject  to  the  con¬ 
fidentiality  requirements  in  S§  121a.560- 
121a.S76  of  Subpart  E. 

§  121a.221  Confidentiality  of  person¬ 
ally  identifiable  information. 

Each  application  must  include  policies 
and  procedures  which  insure  that  the 
criteria  in  §§  121a.560-121a.574  of  Sub¬ 
part  E  are  met. 

(20  U.S.C.  1414(a)(1)  (B).) 

§  121a. 222  Full  educational  opportun¬ 
ity  goal;  timetable. 

Each  application  must:  (a)  Include  a 
goal  of  providing  full  educational  oppor¬ 
tunity  to  all  handicapped  children,  aged 
birth  through  21,  and 

(b)  Include  a  detailed  timetable  for 
accomplishing  the  goal. 

(20U.S.C.  1414(a)(1)  (C).  (D) .) 

§  121a. 223  Facilities,  personnel,  and 
services. 

Each  application  must  provide  a  de¬ 
scription  of  the  kind  and  number  of  fa¬ 
cilities,  personnel,  and  services  necessary 
to  meet  the  goal  in  §  121a.222. 

(20  U.S.C.  1414(a)  (1)  (E).) 

§  121a.224  Personnel  development. 

Each  application  must  include  proce¬ 
dures  for  the  implementation  and  use  of 
the  comprehensive  system  of  personnel 
development  established  by  the  State  ed¬ 
ucational  agency  under  §  121a. 140. 

(20  U.S.C.  1414(a)  (1)  (C)  (1) .) 

§  121a. 225  Priorities. 

Each  application  must  include  priori¬ 
ties  which  meet  the  requirements  of 
§§  121a.320-121a.324. 

(20  U.S.C.  1414(a)  (1)  (C)  (ii) .) 

§  121a. 226  Parent  involvement. 

Each  application  must  Include  pro¬ 
cedures  to  Insure  that,  in  meeting  the 
goal  under  §  121a.222,  the  local  educa¬ 
tional  agency  makes  provision  for  par¬ 
ticipation  of  and  consultation  with  par¬ 
ents  or  guardians  of  handicapped  chil¬ 
dren. 

(20  U.S.C.  1414(a)  (1)  (C)  (lil).) 

§  121a. 227  Participation  in  regular  ed¬ 
ucation  programs. 

(a)  Each  application  must  include  pro¬ 
cedures  to  insure  that  to  the  maximum 
extent  practicable,  and  consistent  with 
§§  121a.550-121a.553  of  Subpart  E,  the 
local  educational  agency  provides  spe¬ 
cial  services  to  enable  handicapped  chil¬ 
dren  to  participate  in  regular  educational 
programs. 


(b)  Each  applicatifm  must  describe: 

(1)  The  types  of  alternative  place¬ 
ments  that  are  available  for  handlci^ped 
children,  and 

(2)  The  number  of  handics^Hied  chil¬ 
dren  within  each  disability  catWory  who 
are  served  in  each  type  of  placement. 

(20  XT.S.C.  1414(a)  (1)  (C)  (iv)  .) 

§  121a.228  Public  control  of  funds. 

Each  application  must  provide  assur¬ 
ance  satisfactory  to  the  State  educational 
agency  that  control  of  funds  provided 
under  Part  B  of  the  Act  and  title  to 
property  acquired  with  those  funds,  is  in 
a  public  agency  for  the  uses  and  purposes 
under  this  part,  and  that  a  public  agency 
administers  the  funds  and  property. 

(20  U.S.C.  1414(a)  (2)  (A) .) 

§  121a.229  Excess  cost. 

Each  application  must  provide  assur¬ 
ance  satisfactory  to  the  State  educational 
agency  that  the  local  educational  agency 
uses  funds  provided  under  Part  B  of  the 
Act  only  for  costs  which  exceed  the 
amount  computed  under  §  121a.l84  and 
which  are  directly  attributable  to  the 
education  of  handicapped  children. 

(20  U.S.C.  1414(a)  (2)  (B) .) 

§  121a.230  Nonsupplanting. 

(a)  Each  application  must  provide  as¬ 
surance  satisfactory  to  the  State  educa¬ 
tional  agency  that  the  local  educational 
agency  uses  funds  provided  under  Part  B 
of  the  Act  to  supplement  and,  to  the  ex¬ 
tent  practicable,  increase  the  level  of 
State  and  local  fimds  expended  for  the 
education  of  handicapped  children,  and 
in  no  case  to  supplant  those  State  and 
local  funds. 

(b)  To  meet  the  requirement  in  para¬ 
graph  (a)  of  this  section: 

(1)  The  total  amount  or  average  per 
capita  amount  of  State  and  local  school 
funds  budgeted  by  the  local  educational 
agency  for  expenditures  in  the  current 
fiscal  year  for  the  education  of  handi¬ 
capped  children  must  be  at  least  equal  to 
the  total  amount  or  average  per  capita 
amount  of  State  and  local  school  funds 
actually  expended  for  the  education  of 
handicapped  children  in  the  most  recent 
preceding  fiscal  year  for  which  the  in¬ 
formation  is  available.  Allowance  may 
be  made  for: 

(1)  Decreases  in  enrollment  of  handi¬ 
capped  children;  and 

(ii)  Unusually  large  amounts  of  funds 
expended  for  such  long-term  purposes 
as  the  acquisition  of  equipment  and  the 
construction  of  school  facilities;  and 

(2)  The  local  educational  agency  must 
not  use  Part  B  funds  to  displace  State 
or  local  funds  for  any  particular  cost. 

(20  U.S.C.  1414(a)(2)(B).) 

Comment.  Under  statutes  such  as  Title  I 
of  the  Elementary  and  Secondary  Educatlcm 
Act  of  1965,  as  amended,  the  requirement  la 
to  not  supplant  funds  that  “would”  have 
been  expended  If  the  Federal  funds  were  not 
available.  The  requirement  under  Part  B, 
however.  Is  to  not  supplant  funds  which  have 
been  "expended.”  This  use  of  the  past  tense 


suggests  that  the  funds  referred  to  are  those 
which  the  State  or  local  agency  actually 
spent  at  some  time  before  tiie  use  of  the 
Part  B  funds.  Tlxerefore,  in  Judging  com¬ 
pliance  with  this  requirement,  the  Com¬ 
missioner  looks  to  see  If  Part  B  funds  are 
used  for  any  costs  which  were  previously  paid 
for  with  State  or  local  funds. 

The  nonsupplanting  requirement  prohibits 
a  local  educational  agency  from  supplanting 
State  and  local  funds  with  Part  B  fimds  on 
either  an  aggregate  basis  at  for  a  given  ex¬ 
penditure.  This  means  that  if  an  LEA  spent 
$100,000  for  special  education  In  PY  1977,  It 
must  budget  at  least  $100,000  In  FT  1978, 
unless  one  of  the  conditions  in  §  121a.230 
(b)(1)  applies. 

Whether  a  local  educational  agency  sup¬ 
plants  with  respect  to  a  particular  cost  would 
depend  on  the  circumstances  of  the  expendi¬ 
ture.  For  example.  If  a  teacher's  salary  has 
been  switched  from  local  funding  to  Part 
B  funding,  this  would  appear  to  be  supplant¬ 
ing.  However,  If  that  teacher  wcis  taking  over 
a  difi'erent  position  (such  as  a  resource  room 
teacher,  for  example).  It  would  not  be  sup¬ 
planting.  Moreover,  It  might  be  Important 
to  consider  whether  the  particular  action  of 
a  local  educational  agency  led  to  an  increase 
In  services  for  handicapped  children  over 
that  which  previously  existed.  The  Intent  of 
the  requirement  Is  to  Insure  that  Part  B 
funds  are  used  to  Increase  State  and  local 
efforts  and  are  not  used  to  take  their  place. 
Compliance  would  be  Judged  with  this  aim 
in  mind.  The  supplanting  requirement  Is  not 
intended  to  inhibit  better  services  to  handi¬ 
capped  children. 

§  121a.231  Comparable  services. 

(a)  Each  application  must  provide  as¬ 
surance  satisfactory  to  the  State  educa¬ 
tional  agency  that  the  local  educational 
agency  meets  tlie  requirements  of  this 
section. 

(b)  A  local  educational  agency  may 
not  use  funds  imder  Part  B  of  the  Act  to 
provide  services  to  handicapped  children 
unless  the  agency  uses  State  and  local 
funds  to  provide  services  to  those  chil¬ 
dren  which,  taken  as  a  whole,  are  at  least 
comparable  to  services  provided  to  other 
handicapped  children  in  that  local  edu¬ 
cational  i^ency. 

(c)  Each  local  educational  agency 
shall  maintain  records  which  show  that 
the  agency  meets  the  requirement  in 
paragraph  (b)  of  this  section. 

(20  U.S.C.  1414(a)  (2)  (C) .) 

Comment.  Under  the  “comparability”  re¬ 
quirement,  if  State  and  local  funds  are  used 
to  provide  certain  services,  those  services 
must  be  provided  with  State  and  local  funds 
to  all  handicapped  children  in  the  local  edu¬ 
cational  agency  who  need  them.  Part  B  funds 
may  then  be  used  to  supplement  existing 
services,  or  to  provide  additional  services  to 
meet  special  needs.  This,  of  course,  is  subject 
to  the  other  requirements  of  the  Act,  Includ¬ 
ing  the  priorities  imder  !§  121a.320-121a.324. 

§  121a.232  Information— ^vports. 

Each  application  must  provide  that  the 
local  educational  agency  furnishes  In¬ 
formation  (which,  in  the  case  of  reports 
relating  to  performance,  is  in  accordance 
with  specif  performance  crita*ia  devd.- 
oped  by  the  local  educational  agency  and 
r^ted  to  program  objectives)  as  may  be 
necessary  to  enable  the  State  educational 
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agency  to  perform  its  duties  under  this 
part,  including  Information  relating  to 
the  educational  achievement  of  handi¬ 
capped  children  participating  in  the  local 
educational  agency’s  programs  for  handi¬ 
capped  children. 

(20  U.S.C.  1414(a)(3)(A)  .) 

§  121a.233  Records. 

Each  application  must  provide  that 
the  local  educational  agency  ke«)s  such 
records,  and  affords  access  to  those 
records,  as  the  State  educational  agency 
may  find  necessary  to  insure  the  correct¬ 
ness  and  verification  of  the  information 
that  the  local  educational  agency  fur¬ 
nishes  under  §  121a.232. 

(20  U.S.C.  1414(a)  (3)  (B).) 

§  12 la. 234  Public  participutiun. 

(a)  Each  application  must: 

(1)  Provide  for  making  the  applica¬ 
tion  and  all  documents  related  to  the  ap¬ 
plication  available  to  parents  and  the 
general  public;  and 

(2)  Provide  that  all  evaluations  and 
reports  required  under  §  121a.232  are 
public  information. 

(b)  In  impl«nenting  the  requirement 
in  paragraph  (a)(1),  the  local  educa¬ 
tional  agency  shall  use  methods  for  pub¬ 
lic  participation  within  its  Jurisdiction 
which  are  comparable  to  those  required 
in  §  121a.280-121a.284  of  this  subpart. 
However,  the  local  educational  agency  is 
not  required  to  hold  public  hearings. 

(20  U.S.C.  1414(a)(4).) 

§  121a.235  Individualized  educulion 
program. 

Each  application  must  include  proce¬ 
dures  to  assure  that  the  local  educational 
agency  complies  with  SS  121a.340-121a.- 
349  of  Subpart  C. 

(20  U.S.C.  1414(a)  (5).) 

§  121a. 236  Local  policies  con^i^tent  nilh 
statute. 

Each  application  must  provide  assur¬ 
ance  satisfactory  to  the  State  educa¬ 
tional  agency  that  all  policies  and  pro¬ 
grams  which  the  local  educational  agency 
establishes  and  administers  are  con¬ 
sistent  with  section  612(l)-(7)  and  sec¬ 
tion  613(a)  of  the  Act. 

(20U.S.C.  1414(a)  (6).) 

§  121a.237  Procedural  safeguards. 

Each  application  must  provide  assur- 
ancesatisfactory  to  the  i^te  educational 
agency  that  the  local  educational  agency 
has  procedural  safeguards  which  meet 
the  requirements  of  ?§  121a.500-121a.514 
of  Subpart  E. 

(20UB.C.  1414(a)(7).) 

§  121a.238  Use  of  Part  B  funds. 

Each  application  must  describe  how 
the  local  ^ucational  agency  will  use  the 
funds  imder  Part  B  of  the  Act  during  the 
next  school  year. 

(20  U.S.C.  1414(a).) 

§  121a.239  Nondiscrimination  and  eni- 
ployment  of  handicapped  individuals. 

(a)  Each  application  must  include  an 
assurance  that  the  program  assisted 


under  Part  B  of  the  Act  will  be  operated 
in  compliance  with  Title  45  of  the  Code 
of  Federal  Regulations  Part  84  (Nondis¬ 
crimination  on  the  Basis  of  Handicap  in 
Programs  and  Activities  Receiving  or 
Benefitting  from  Federal  Financial  As¬ 
sistance).  The  local  educational  agency 
may  incorporate  this  assurance  by  refer¬ 
ence  if  it  has  already  been  filed  with  the 
Department  of  Health,  Education,  and 
Welfare. 

<b)  The  assurance  under  paragraph 
(a)  of  this  section  covers,  among  other 
things,  the  specific  requirement  (xi  em¬ 
ployment  of  handicapped  individuals 
under  section  606  of  the  Act,  which 
states: 

The  Secretary  shall  a&sure  that  each  re¬ 
cipient  of  assistance  under  this  Act  shall 
niake  positive  efforts  to  employ  and  advance 
in  employment  qualified  handicapped  In¬ 
dividuals  in  programs  assisted  under  this 
Act.  f 

(20  u  s  e.  1405;  29  U.S.C.  794.) 

§  12 1  a. 240  Other  rcquireiiienis. 

Each  local  application  must  include 
additional  procedures  and  information 
which  the  State  educational  agency  may 
require  in  order  to  meet  the  State  annual 
program  plan  requirements  under 
§!  121a.120-121a.151. 

120  U.S.C.  1414(a)  (6).) 

Application  from  Secert.ary  of 
Interior 

§  12 la. 260  Submission  of  annual  appli* 
ration;  approval. 

In  order  to  receive  payments  under 
this  part,  the  Secretary  of  Interior  shall 
submit  an  annual  application  which: 

(a)  Meets  applicable  requirements  of 
section  614(a)  of  the  Act; 

(b)  Includes  monitoring  procedures 
which  are  consistent  with  §  121a.601; 
and 

(c)  Includes  other  material  as  agreed 
to  by  the  Commissioner  and  the  Secre¬ 
tary  of  Interior. 

(20  UB.C.  1411(f).) 

§  121a.261  Public  participation. 

In  the  development  of  the  application 
for  the  Department  of  Interior,  the  Sec¬ 
retary  of  Interior  shall  provide  for  public 
participation  consistent  with  §§  121a.- 
280-121a.284. 

(20  UB.C.  1411(f).) 

§  121a.262  Use  of  Part  B  funds. 

(a)  The  Department  of  Interior  may 
use  five  percent  of  its  payments  in  any 
fiscal  year,  or  $200,000,  whichever  is 
greater,  for  administrative  costs  in  car¬ 
rying  out  the  provisions  of  this  Part. 

<b)  The  remainder  of  the  payments  to 
the  Secretary  of  Interior  in  any  fiscal 
year  must  be  used  In  accordance  with 
the  priorities  under  §§  121a.320-121a.324 
of  Subpart  C. 

(20  U.S.C.  1411(f).) 

§  121a.263  Applicable  regulations. 

The  Secretary  of  Interior  shall  com¬ 
ply  with  the  requirements  under  Sub- 
parts  C,  E,  and  F. 

(20  U.S.C.  1411(f)  (2).) 
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Public  Participation 

§  121a. 280  Public  hearings  before 
adopting  an  annual  program  plan. 

(a)  Prior  to  its  adoption  of  an  annual 
program  plan,  the  State  educational 
agency  shall: 

(1)  Make  the  plan  available  to  the  gen¬ 
eral  public, 

<2)  Hold  public  hearings,  and 

(3)  Provide  an  opportunity  for  com¬ 
ment  by  the  general  public  on  the  plan. 

(20U.S.C.  1412(7).) 

§  121a.28l  Notice. 

( a)  The  State  educational  agency  shall 
provide  notice  to  the  general  public  of 
the  public  hearings. 

(b)  The  notice  must  be  in  sufficient 
detail  to  inform  the  public  about: 

(1)  The  purpose  and  sc<H>e  of  the  an¬ 
nual  program  plan  and  its  relation  to 
Part  B  of  the  Education  of  the  Handi¬ 
capped  Act, 

i2)  The  availability  of  the  annual  pro¬ 
gram  plan, 

(3)  The  date,  time,  and  location  of 
each  public  hearing, 

(4)  The  procedures  for  submitting 
written  comments  about  the  plan,  and 

(5)  'The  timetable  for  developing  the 
final  plan  and  submitting  it  to  the  Com¬ 
missioner  for  apiMToval. 

(c)  The  notice  must  be  published  or 
announced: 

(1)  In  newspapers  or  other  media,  or 
both,  with  circulation  adequate  to  notify 
the  general  public  about  the  hearings, 
and  (2)  Enough  in  advance  of  the  date 
of  the  hearings  to  afford  interested  par¬ 
ties  throughout  the  State  a  reasonable 
opportunity  to  participate. 

(20  U.S.C.  1412(7).) 

§  121a. 282  Opporliiiiily  lo  parlicipalc: 
coninicnt  period. 

(a)  The  State  educational  agency  shall 
conduct  the  public  hearings  at  times  and 
places  that  afford  interested  parties 
throughout  the  State  a  reasonable  op¬ 
portunity  to  participate. 

(b)  The  plan  must  be  available  for 
comment  for  a  period  of  at  least  30  days 
following  the  date  of  the  notice  under 
§  121a.281. 

(20  u  s  e  1412(7)  ) 

§  121a.283  Review  of  publH-  «‘ommeiit!t 
before  adopting  plan. 

Before  adopting  Its  annual  program 
plan,  the  State  educational  agency  shall : 

(a)  Review  and  consider  all  public 
comments,  and 

(b)  Make  any  necessary  modifications 
in  the  plan. 

(20  u  se  1412(7). ) 

§  12 la. 284  Publiration  and  av«iilabilily 
of  approved  plan. 

After  the  Commissioner  approves  an 
annual  program  plan,  the  State  educa¬ 
tional  agency  shall  give  notice  in  news¬ 
papers  or  other  media,  or  both,  that  the 
plan  is  approved.  The  notice  must  name 
places  throughout  the  State  where  the 
plan  is  available  for  access  by  any  in¬ 
terested  person. 

(20  UBC.  1412(7).) 
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Subpart  C — Services 
Free  Appropriate  Public  Education 

§  12la.300  Timelines  for  free  appro¬ 
priate  public  education. 

(a)  General.  Each  State  shall  Insure 
that  free  appropriate  public  education  is 
available  to  all  handicapped  children 
aged  three  through  elghtron  within  the 
State  not  later  than  September  1,  1978, 
and  to  all  handicapped  children  aged 
three  through  twenty-one  within  the 
State  not  later  than  S^tember  1,  1980. 

(b)  Age  ranges  3-5  and  18-21.  This 
paragraph  provides  rules  for  applying 
the  requirement  in  paragraph  (a)  of  this 
section  to  handicapped  children  aged 
three,  four,  five,  eighteen,  nineteen, 
twenty,  and  twenty-one: 

(1)  If  State  law  or  a  court  order  re¬ 
quires  the  State  to  provide  education  for 
handicapped  children  in  any  disability 
category  in  any  of  these  age  groups,  the 
State  must  make  a  free  appropriate  pub¬ 
lic  education  available  to  all  handicapped 
children  of  the  same  age  who  have  tiiat 
disability. 

(2)  If  a  public  agMicy  provides  educa¬ 
tion  to  non-handicapp^  children  in  any 
of  these  age  groups,  it  must  make  a  free 
appropriate  public  education  available 
to  at  least  a  proportionate  number  of 
handicapped  children  of  the  same  age. 

(3)  If  a  public  agency  provides  edu¬ 
cation  to  50  percent  or  more  of  its  han¬ 
dicapped  children  in  any  disability  cate¬ 
gory  in  any  of  these  age  groups,  it  must 
make  a  free  appropriate  public  educa¬ 
tion  available  to  all  of  its  handicapped 
children  of  the  same  age  who  have  that 
disability. 

(4)  If  a  public  agency  provides  educa¬ 
tion  to  a  handicapped  child  in  any  of 
these  age  groups,  it  must  make  a  free 
appropriate  public  education  available  to 
that  child  and  provide  that  child  and  his 
or  her  parents  all  of  the  rights  under 
Part  B  of  the  Act  and  this  part. 

(5)  A  State  is  not  required  to  make  a 
free  appropriate  public  education  avail¬ 
able  to  a  handicapped  child  in  one  of 
these  age  groups  if: 

(i)  State  law  expressly  prohibits,  or 
does  not  authorize,  the  expenditure  of 
public  funds  to  provide  education  to  non¬ 
handicapped  children  in  that  age  group; 
or 

(ii)  The  requirement  is  inconsistent 
with  a  court  order  which  governs  the  pro¬ 
vision  of  free  public  education  to  handi¬ 
capped  children  in  that  State. 

(20  U.S.C.  1412(2)  (B);  Sen.  Rept.  No.  94-168 
p,  19  (1975).) 

Comment.  1.  The  requirement  to  make  free 
appropriate  public  education  available  ap¬ 
plies  to  all  handicapped  children  within  the 
State  who  are  in  the  age  ranges  required 
under  section  121a.300  and  who  need  special 
education  and  related  services.  This  includes 
handicapped  children  already  in  school  and 
children  with  less  severe  handicaps,  who  are 
not  covered  under  the  priorities  imder 
§  121a.321. 

2.  In  order  to  be  In  compliance  with 
$  121a.300,  each  State  must  Insure  that  the 
requirement  to  identify,  locate,  and  evaluate 
all  handicapped  children  Is  fuUy  imple¬ 
mented  by  public  agencies  throughout  the 
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state.  This  means  that  before  September  1, 
1978,  every  child  who  has  been  referred  or  is 
on  a  waiting  list  for  evaluation  (including 
children  in  school  as  weU  as  those  not  re¬ 
ceiving  an  education)  must  be  evaluated  in 
accordance  with  {§  121a.53(>-121a.533  of  Sub¬ 
part  E.  If,  as  a  result  of  the  evolution,  it  is 
determined  that  a  child  needs  special  educa¬ 
tion  and  related  services,  an  individualized 
education  program  must  be  developed  for  the 
child  by  September  1,  1978,  and  all  other  ap¬ 
plicable  requirements  of  this  part  must  be 
met. 

3.  The  requirement  to  Identify,  locate,  and 
evaluate  handicapped  children  (commonly 
referred  to  as  the  “child  find  system")  was 
enacted  on  August  21,  1974.  under  Pub.  L. 
93-380.  While  each  State  needed  time  to  es¬ 
tablish  and  implement  its  child  find  system, 
the  four  year  period  between  August  21, 1974, 
and  September  1,  1978,  is  considered  to  be 
sufiicient  to  insure  that  the  system  is  fully 
operational  and  effective  on  a  State-wide 
basis. 

Under  the  statute,  the  age  range  for  the 
child  And  requirement  (0-21)  is  greater  than 
the  mandated  age  range  for  providing  free 
appropriate  public  education  (PAPE).  One 
reason  for  the  broader  age  requirement  un¬ 
der  “child  find”  is  to  enable  States  to  be 
aware  of  and  plan  for  yoimger  children  who 
will  require  special  education  and  related 
services.  It  also  ties  in  with  the  full  educa¬ 
tional  opportunity  goal  requirement,  which 
has  the  same  age  range  as  child  And.  More¬ 
over,  while  a  State  is  not  required  to  pro¬ 
vide  “PAPE"  to  handicapped  children  below 
the  age  ranges  mandated  under  §  121a.300, 
the  State  may,  at  its  discretion,  extend  serv¬ 
ices  to  those  children,  subject  to  the  require¬ 
ments  on  priorities  under  §f  121a.320- 
121a.324. 

§  121a. 301  Frc^e  appropriate  public  edu¬ 
cation — methods  and  payments. 

(a)  Each  State  may  use  whatever 
State,  local.  Federal,  and  private  sources 
of  support  are  available  in  the  State  to 
meet  the  requirements  of  this  part.  For 
example,  when  it  is  necessary  to  place  a 
handicapped  child  in  a  residential  facil¬ 
ity,  a  State  could  use  joint  agreements 
between  the  agencies  involved  for  shar¬ 
ing  the  cost  of  that  placement. 

(b)  Nothing  in  this  part  relieves  an 
insurer  or  similar  third  party  from  an 
otherwise  valid  obligation  to  provide  or 
to  pay  for  services  provided  to  a  handi¬ 
capped  child. 

(20U.S.C.  1401(18):  1412(2)  (B).) 

§  121a.3()2  Residential  placement. 

If  placement  in  a  public  or  private  resi¬ 
dential  program  is  necessary  to  provide 
special  education  and  related  services  to 
a  handicapped  child,  the  program,  in¬ 
cluding  non-medical  care  and  room  and 
board,  must  be  at  no  cost  to  the  parents 
of  the  child. 

(20U.S.C.  1412(2)  (B):  1413(a)(4)(B).) 

Comment.  This  requirement  applies  to 
placements  which  are  made  by  public  agen¬ 
cies  for  ed\icatlonal  purposes,  and  includes 
placements  in  State-operated  schools  for  the 
handicapped,  such  as  a  State  school  for  the 
deaf  or  blind. 

§  121a.303  Proper  functioning  of  hear¬ 
ing  aids. 

Each  public  agency  shall  insure  that 
the  hearing  aids  worn  by  deaf  and  hard 


of  hearing  children  in  school  are  func¬ 
tioning  properly. 

(20U.S.C.  1412(2)  (B).) 

Comment.  The  report  of  the  House  of 
Representatives  on  the  1978  appropriation 
bUl  Includes  the  fcdlowlng  statement  regard¬ 
ing  hearing  aids: 

In  its  report  on  the  1976  appropriation  bill 
the  Committee  expressed  concern  about  the 
condition  of  hearing  aids  w(»m  by  ebUdren 
in  public  schools.  A  study  done  at  the  Com¬ 
mittee’s  direction  by  the  Bureau  of  Educa¬ 
tion  for  the  Handicapped  reveals  that  up  to 
one-third  of  the  hearing  aids  are  malfunc¬ 
tioning.  Obviously,  the  Committee  expects 
the  Office  of  Education  wlU  ensure  that  hear¬ 
ing  impaired  school  children  are  receiving 
adequate  professional  assessment,  follow-up 
and  services. 

(House  Report  No.  95-381,  p.  67  (1977).) 

§  121a. 304  Full  educational  opportunity 
goal. 

(a)  Each  State  educational  agency 
shall  insure  that  each  public  agency  es¬ 
tablishes  and  implements  a  goal  of  pro¬ 
viding  full  educational  opportunity  to 
all  handicapped  children  in  the  area 
served  by  the  public  agency. 

(b)  Subject  to  the  priority  require¬ 
ments  under  §§  121a.320-121a.324,  a 
State  or  local  educational  agency  may 
use  Part  B  funds  to  provide  facilities, 
personnel,  and  services  necessary  to 
meet  the  full  educational  opportunity 
goal. 

(20  U.S.C.  1412(2)  (A):  1414(a)(1)(C).) 

Comment.  In  meeting  the  full  educational 
opportunity  goal,  the  Congress  also  encour¬ 
aged  local  educational  agencies  to  Include 
artistic  and  cultural  activities  In  programs 
supported  under  this  part,  subject  to  the 
priority  requirements  imder  !!  121a.320- 
121a.324.  This  point  is  addressed  in  the  fol¬ 
lowing  statements  from  the  Senate  Report 
on  Pub.  L.  94-142 : 

The  use  of  the  arts  as  a  teaching  tool  for 
the  handicapped  has  long  been  recognized 
as  a  viable,  eAectlve  way  not  only  of  teach¬ 
ing  special  skills,  but  also  of  reaching 
youngsters  who  had  otherwise  been  unteach- 
able.  The  Committee  envisions  that  pro¬ 
grams  under  this  biU  could  well  Includq  an 
arts  component  and.  Indeed,  urges  that  local 
educational  agencies  Include  the  arts  In  pro¬ 
grams  for  the  handicapped  funded  under 
this  Act.  Such  a  program  could  cover  both 
appreciation  of  the  arts  by  the  handicapped 
youngsters,  and  the  utilization  of  the  arts 
as  a  teaching  tool  per  se. 

Museum  settings  have  often  been  another 
effective  tool  In  the  teaching  of  handicapped 
children.  For  example,  the  Brooklyn  Mu¬ 
seum  has  been  a  leader  In  developing  ex¬ 
hibits  utilizing  the  heightened  tactile  sen¬ 
sory  skill  of  the  blind.  Therefore,  In  light  of 
the  national  policy  concerning  the  use  of 
museums  in  Federally-supported  education 
programs  enunciated  In  the  Education 
Amendments  of  1974,  the  Committee  also 
urges  local  educational  agencies  to  include 
museums  in  programs  for  the  handicapped 
funded  under  this  Act. 

(Senate  Report  No.  94-168,  p.  13  (1975).) 

§  121  a. 303  Program  options. 

Each  public  agency  shall  take  steps  to 
insure  that  its  handicapped  children 
have  available  to  them  the  variety  of 
educational  programs  and  services  avail¬ 
able  to  non-handicapped  children  in  the 
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area  served  by  the  acrency,  Including  art, 
music,  Industrial  arts,  consumer  arid 
homemaking  educatKm,  and  vocational 
education. 

(20  U£.C.  1412(2)(A);  1414(a)(1)(C).) 

Comment.  The  above  list  of  program 
optloas  is  not  ejihaustive,  and  could  include 
any  program  or  activity  in  which  non- 
handic^ped  students  participate.  Moreover, 
vocational  education  programs  must  be  spe¬ 
cially  designed  If  necessary  to  enable  a 
handicapped  student  to  benefit  fully  ftom 
those  programs;  and  the  set-aside  funds 
under  the  Vocational  Education  Act  of  1963, 
as  amended  by  Pub.  L.  94-482,  may  be  used 
for  this  purpose.  Part  B  funds  may  also  be 
used,  subject  to  the  priority  requirements 
under  §§  121s.32(>-121a.324. 

§  121a.306  Nonacademic  serv  ices. 

(a)  Each  public  agency  shall  take 
steps  to  provide  nonacademic  and  ex> 
tracurricular  services  and  activities  In 
such  manner  as  Is  necessary  to  afford 
handicapped  children  an  equal  oppor¬ 
tunity  for  participation  in  those  serv¬ 
ices  and  activities. 

(b)  Nonacademic  and  extracurricular 
services  and  activities  may  include 
counseling  services,  athletics,  transpor¬ 
tation,  health  services,  recreational  ac¬ 
tivities,  special  Interest  groups  or  clubs 
sponsm-ed  by  the  public  agency,  referrals 
to  agencies  which  provide  assistance  to 
loandicapped  persons,  and  employment 
of  students,  including  both  employment 
by  the  public  agency  and  assistance  in 
making  outside  employment  available. 
(20  U.S.C.  1412(2)  (A);  1414(a)  (1)(C).) 

§  12]a.307  niysical  education. 

(a)  GcTicraZ.  Physical  education  serv¬ 
ices,  specially  designed  If  necessary, 
must  be  made  available  to  every  handi¬ 
capped  chUd  receiving  a  free  appropriate 
public  education. 

(b)  Regxdar  physical  education.  Each 
handicapped  child  must  be  afforded  the 
opportunity  to  participate  in  the  regular 
physical  education  program  available  to 
non -handicapped  children  unless: 

(1)  The  child  is  enrolled  full  time  in 
a  separate  facility;  or 

(2)  The  child  needs  specially  designed 
physical  education,  as  prescribed  in  the 
cluld’s  individualized  education  program. 

(c)  Special  physical  education.  If  spe¬ 
cially  designed  physical  education  is  pre¬ 
scribed  in  a  child’s  individualized  educa¬ 
tion  program,  the  public  agency  respon¬ 
sible  for  the  education  of  that  child  shall 
provide  the  services  directly,  or  make  ar¬ 
rangements  for  it  to  be  provided  through 
other  public  or  private  programs. 

(d)  Education  in  separate  facilities. 
The  public  agency  responsible  for  the  ed¬ 
ucation  of  a  handicapped  child  who  is 
enrolled  in  a  separate  facility  shall  in¬ 
sure  that  the  child  receives  appropriate 
physical  education  services  in  compliance 
with  pai-agraphs  (a)  and  (c)  of  this 
section. 

(20  UJS.C.  1401(16);  1412(5)  (B):  1414(a) 
(6).) 

Comment.  The  Report  of  the  House  of  Rep¬ 
resentatives  on  Pub.  L.  9^142  includes  the 


f<^owing  statement  regarding  physical  edu¬ 
cation: 

Special  education  as  set  fcxth  in  the  Com¬ 
mittee  bill  Includes  Instruction  In  physical 
education,  which  Is  provided  as  a  matter  of 
course  to  all  rum-handicapped  children  en¬ 
rolled  In  public  elementary  aiul  secondary 
schools.  The  Committee  Is  concerned  that 
although  these  services  are  available  to  and 
required  of  all  children  In  our  school  systems, 
they  are  often  viewed  as  a  Uixury  for  handi¬ 
capped  children. 

***** 

The  Committee  expects  the  Commissioner 
of  Education  to  take  whatever  action  Is  nec¬ 
essary  to  assure  that  physical  education  serv¬ 
ices  are  available  to  all  handicapped  children, 
and  has  specifically  liutluded  physical  edu¬ 
cation  within  the  definition  of  special  edu¬ 
cation  to  make  clear  that  the  Committee  ex¬ 
pects  such  services,  speciaUy  designed  where 
necessary,  to  be  provided  as  an  integral  part 
of  the  educational  program  of  every  handi¬ 
capped  child. 

(House  Report  No.  94-332,  p.  9  (1975) .) 

Priorities  in  the  Use  or  Part  B  Ponds 

§  121a.320  Definitions  of  **first  priority 
children”  and  “second  priority  chil¬ 
dren. 

For  the  purposes  of  §§  121a.321-121a. 
324,  the  term : 

(a)  “First  priority  children”  means 
handicapped  children  who: 

(1)  Are  in  an  age  group  for  which  the 
State  must  make  available  free  ap¬ 
propriate  public  education  under  5  121a. 
300:  and 

<2)  Are  not  receiving  any  education. 

(b)  “Second  priority  children”  means 
handicapped  children,  within  each 'dis¬ 
ability,  with  the  most  severe  handicaps 
who  are  receiving  an  inadequate  educa¬ 
tion. 

(20  U.S.C.  1412(3).) 

Comment.  After  September  1,  1978,  there 
should  be  no  second  priority  children,  since 
States  must  Insure,  as  a  condition  of  receiv¬ 
ing  Part  B  funds  for  fiscal  year  1979,  that  all 
handicapped  children  will  have  available  a 
free  appropriate  public  education  by  that 
date. 

Note. — The  term  “free  appropriate  public 
education,”  as  defined  in  S  121a.4  of  Subpart 
A,  means  “special  education  and  related  serv¬ 
ices  which  •  •  •  are  provided  In  conformity 
with  an  Individualized  education  pro¬ 
gram  *  • 

New  “First  priority  children”  will  continue 
to  be  found  by  the  State  after  September  1. 
1978  through  on-golng  efforts  to  Identify, 
locate,  and  evaluate  all  handicapped  chil¬ 
dren. 

§  12Iu.321  Priurilic.s. 

(a)  Each  State  and  local  educational 
agency  shall  use  funds  provided  imder 
Part  B  of  the  Act  in  the  following  order 
of  priorities: 

(1)  To  provide  free  appropriate  public 
education  to  first  priority  children,  in¬ 
cluding  the  identification,  location,  and 
evaluation  of  first  priority  children. 

•2)  To  provide  free  appropriate  public 
education  to  second  priority  children, 
including  the  identification,  location,  and 
evaluation  of  second  priority  children. 

( 3)  To  meet  the  other  requirements  In 
this  part. 


(b)  The  requirements  oi  paragraph 
(a)  of  this  section  do  not  to  funds 
which  the  State  uses  for  adndnistration 
under  §  121a.620. 

(20  BBC.  1411  (b)(1)(B).  (b)(2)(B).  (c) 

(1)(B).  (c)(2)  (A)  (11). 

(c)  State  and  local  educational 
agencies  may  not  use  fimds  under  Part 
B  of  the  Act  for  preservice  training. 

(20  U.S.C.  1413(a)(3);  Senate  Report  No. 
94-168.  p.  34  (1976).) 

Comment.  Note  that  a  State  educational 
agency  as  well  as  local  educational  agencies 
must  use  Part  B  funds  (except  the  portion 
used  for  State  administration)  for  the  pri¬ 
orities.  A  State  may  have  to  set  aside  a  por¬ 
tion  of  Its  Part  B  allotment  to  be  able  to 
serve  newly-identified  first  priority  children. 

After  September  1,  1978,  Part  B  funds  may 
be  used; 

(1)  To  continue  supporting  child  identifi¬ 
cation,  location,  and  evaluation  activities; 

(2)  To  provide  free  appropriate  public  ed¬ 
ucation  to  newly  Identified  first  priority  chil¬ 
dren; 

(3)  To  meet  the  full  educational  oppor¬ 
tunities  goal  required  under  section  121a.304, 
Including  employing  additional  personnel 
and  providing  Inservlce  training.  In  order  to 
Increase  the  level.  Intensity  and  quality  of 
services  provided  to  Individual  handicapped 
children;  and 

(4)  To  meet  the  other  requirements  of 
Part  B. 

§  121a. 322  First  priority  children — 
school  year  1977-1978. 

(a)  In  school  year  1977-1978,  if  a  ma¬ 
jor  component  of  a  first  priority  child ’.s 
proposed  educational  program  is  not 
available  (for  example,  there  is  no  quali¬ 
fied  teacher),  the  public  agency  respon¬ 
sible  for  the  child’s  education  shall : 

(1)  Provide  an  interim  program  of 
services  for  the  child;  and 

(2)  Develop  an  Individualized  educa¬ 
tion  program  for  full  implementation  no 
later  than  September  1,  1978, 

(b)  A  locaJ  educational  agency  may 
use  Part  B  funds  for  training  or  other 
support  services  in  school  year  1977-1978 
only  if  all  of  its  first  priority  children 
have  available  to  them  at  least  an  interim 
program  of  services. 

•  (c)  A  State  educational  agency  may 

use  Part  B  funds  for  training  or  other 
support  services  in  school  year  1977-1978 
only  If  all  first  priwity  children  in  the 
State  have  available  to  them  at  least  an 
interim  program  of  services. 

(20U.se.  1411  (b),  (c).) 

Comment.  This  provision  is  intended  to 
make  It  clear  that  a  State  or  local  educational 
agency  may  not  delay  placing  a  previously 
unserved  (first  priority)  child  until  It  has. 
for  example,  implemented  an  inservlce 
training  program.  The  child  must  be  placed. 
After  the  child  Is  In  at  least  an  interim  pro¬ 
gram,  the  State  or  locfd  educational  agency 
may  use  Part  B  funds  for  training  or  other 
support  services  needed  to  provide  that  child 
with  a  free  appropriate  public  education. 

§  12Ia.323  Services  to  other  children. 

If  a  State  or  a  local  educational  agency 
is  providing  free  appropriate  public  edu¬ 
cation  to  all  of  its  first  priority  children. 
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that  State  or  agency  may  use  funds  pro¬ 
vided  under  Part  B  of  the  Act: 

(a)  To  provide  free  appropriate  public 
education  to  handicapi^  children  who 
are  not  receiving  any  education  and  who 
are  in  the  age  groups  not  covered  under 
S  121a.300  in  that  State;  (»* 

(b)  To  provide  free  appropriate  public 
education  to  second  priority  children;  or 

(c>  Both. 

|20  U.S.C.  1411(b)(lMB),  (b)(2)(B).  (c)(2) 
(A)(il).) 

§  121a. 32i  Applicalion  of  local  etluca- 
lioiiul  agency  to  use  funds  for  the 
second  priority. 

A  local  educational  agency  may  use 
funds  provided  under  Part  B  of  the  Act 
for  second  priority  children,  if  it  pro¬ 
vides  assurance  satisfactory  to  the  State 
educational  agency  in  its  application  (or 
an  amendment  to  its  application) : 

(a)  That  all  first  priority  children 
have  a  free  appropriate  public  education 
available  to  them; 

(b)  That  the  local  educational  agency 
has  a  system  for  the  identification,  loca¬ 
tion,  and  evaluation  of  handicapped 
children,  as  described  in  its  application; 
and 

(c)  That  whenever  a  first  priority 
child  is  identified,  located,  and  evaluated, 
the  local  educational  agency  makes 
available  a  free  appropriate  public  edu¬ 
cation  to  the  child. 

(20  U.S.C.  1411  (b)(1)(B).  (c)(1)(B);  1414 

(a)(l)(C)(li).) 

Individualized  Education  Programs 
§  121  a. 340  Definition. 

As  used  in  this  part,  the  term  “individ¬ 
ualized  education  program’'  means  a 
written  statement  for  a  handicapped 
child  that  is  developed  and  implemented 
in  accordance  with  §§  121a.341-121a.349. 
(20  U.S.C.  1401(19).) 

§  121  a. 341  Slate  eduratioiial  agency  re- 
iiponsibility. 

(a)  Public  agencies.  The  State  educa¬ 
tional  agency  shall  insure  that  each  pub¬ 
lic  agency  develops  and  implements  an 
individualized  education  program  for 
each  of  its  handicapped  children. 

(b)  Private  schools  and  facilities.  Tlie 
State  educational  agency  shall  insure 
that  an  individualized  ^ucation  pro¬ 
gram  is  developed  and  implemented  for 
each  handicapped  child  who: 

(1)  Is  placed  in  or  referred  to  a  pri¬ 
vate  school  or  facility  by  a  public  agency; 
or 

(2)  Is  enrolled  in  a  parochial  or  other 
private  school  and  receives  special  edu¬ 
cation  or  related  services  from  a  public 
agency. 

(20  U.S.C.  1412  (4),  (6):  1413(a)(4).) 

Comment:  This  section,  applies  to  all  pub¬ 
lic  agencies,  including  other  State  agencies 
(e.g.,  departments  of  mental  health  and  wel¬ 
fare),  which  provide  special  education  to  a 
lianmcapped  child  either  directly,  by  con¬ 
tract  or  through  other  arrangements.  Thus, 
if  a  State  welfare  agency  contracts  with  a 
private  school  or  facility  to  provide  special 
education  to  a  handicapped  child,  that 
agency  would  be  responsible  for  insuring 


that  an  individualized  education  jncgram  is 
developed  for  the  child. 

§  121a.342  When  individualized  educa¬ 
tion  programs  must  be  in  efTeet. 

(a)  On  October  1,  1977,  and  at  the  be¬ 
ginning  of  each  school  year  thereafter, 
each  public  agency  shall  have  in  effect  an 
individualized  education  program  for 
every  handicapped  child  who  is  receiving 
special  education  from  that  agency. 

(b)  An  individualized  education  pro¬ 
gram  must: 

( 1 )  Be  in  effect  before  special  education 
and  related  services  are  provided  to  a 
child;  and 

(2)  Be  implemented  as  soon  as  possible 
follovang  the  meetings  under  §  121a.343. 

(20  U.S.C.  1412  (2)(B).  (4),  (6);  1414(a)(6): 
Pub.  L.  94-142,  Sec.  8(c)  (1975).) 

Comment.  Under  paragraph  (b)(2),  it  is 
expected  that  a  handicapped  child’s  individ¬ 
ualized  education  program  (lEP)  will  be  im¬ 
plemented  immediately  following  the  meet¬ 
ings  under  §  121a.343.  An  exception  to  this 
would  be  (1)  when  the  meetings  occur  during 
the  summer  or  a  vacation  period,  or  (2) 
where  there  are  circumstances  which  require 
a  short  delay  (e.g.,  working  out  transporta¬ 
tion  arrangements).  However,  there  can  be 
no  undue  delay  in  providing  special  educa¬ 
tion  and  related  services  to  the  child. 

§  121a. 343  Meetings. 

(a)  General.  Each  public  agency  is  re¬ 
sponsible  for  initiating  and  conducting 
meetings  for  the  purpose  of  developing, 
reviewing,  and  revising  a  handicapped 
child’s  individualized  education  program. 

(b)  Handicapped  children  currently 
served.  If  the  public  agency  has  deter¬ 
mined  that  a  handicapped  child  will  re¬ 
ceive  special  education  during  school 
year  1977-1978,  a  meeting  must  be  held 
early  enough  to  insure  that  an  indivi¬ 
dualized  education  program  is  developed 
by  October  1,  1977.* 

(c)  Other  handicapped  children.  For  a 
handicapped  child  who  is  not  included 
under  paragraph  (b)  of  this  action,  a 
meeting  must  be  held  within  thirty  cal¬ 
endar  days  of  a  determination  that  the 
child  needs  special  education  and  related 
services. 

(d)  Review.  Each  public  agency  shall 
initiate  and  conduct  meetings  to  periodi¬ 
cally  review  each  child’s  individualized 
education  program  and  if  appropriate 
revise  its  provisions.  A  meeting  must  be 
held  for  this  purpose  at  least  once  a  year. 
(20  U.S.C.  1412  (2)  (B) ,  (4) ,  (6) ;  1414(a)  (5) .) 

Comment.  The  dates  on  which  agencies 
must  have  individualized  edu(»tion  pro¬ 
grams  (lEPs)  in  effect  are  specified  in 
§  121a  342  (October  1.  1977,  and  the  begin¬ 
ning  of  each  school  year  thereafter).  How¬ 
ever,  except  for  new  handicapped  children 
(i.e.,  those  evaluated  and  determined  to 
need  special  education  after  October  1, 1977), 
the  timing  of  meetings  to  develop,  review, 
and  revise  lEPs  is  left  to  the  discretion  of 
each  agency. 

In  order  to  have  lEPs  in  effect  by  the  dates 
in  §  121a.342,  agencies  could  hold  meetings 
at  the  end  of  the  school  year  or  during  the 
summer  preceding  those  dates.  In  meeting 
the  October  1,  1977  timeline,  meetings  could 
be  conducted  up  through  the  October  1 
date.  'Thereafter,  meetings  may  be  held  any 
time  throughout  the  year,  as  long  as  lEPs 


are  in  effect  at  the  beginning  of  each  school 
year. 

TTie  statute  requires  agencies  to  hold  a 
meeting  at  least  once  each  year  in  order  to 
review,  and  if  appropriate  revise,  each 
child’s  lEP.  ’Hie  timing  of  those  meetings 
could  be  on  the  anniversary  date  of  the  last 
EEP  meeting  on  the  child,  but  this  is  left  to 
the  discretion  of  the  agency. 

§  121a. 344  Participants  in  meetings. 

(a)  General.  ’Hie  public  agency  shall 
insure  that  each  meeting  includes  the 
following  participants: 

(1)  A  representative  of  the  pubUc 
agency,  other  than  the  child’s  teacher, 
who  is  qualified  to  provide,  or  supervise 
the  provision  of,  special  education. 

(2)  The  child’s  teacher. 

(3)  One  or  both  of  the  child’s  parents, 
subject  to  §  121a.345. 

(4)  The  child,  where  appropriate. 

(5)  Other  individuals  at  the  discre¬ 
tion  of  the  parent  or  agency. 

(b)  Evaluation  personnel.  For  a  hand¬ 
icapped  child  who  has  been  evaluated 
for  the  first  time,  the  public  agency  shall 
insure: 

(1)  ’That  a  member  of  the  evaluation 
team  participiates  in  the  meeting;  or 

(2)  That  the  representative  of  the 
public  agency,  the  child’s  teacher,  or 
some  other  person  is  present  at  the 
meeting,  who  is  knowledgeable  about  the 
evaluation  procedures  used  with  the 
child  and  is  familiar  with  the  results  of 
the  evaluation. 

(20  U.S.C.  1401(19);  1412  (2)(B),  (4).  (6); 
1414(a)  (6).) 

Comment.  1.  In  deciding  which  teacher  will 
participate  in  meetings  on  a  child’s  individ¬ 
ualized  education  program,  the  agency  may 
wish  to  consider  the  following  possibilities: 

(a)  For  a  handicapped  child  who  is  re¬ 
ceiving  special  education,  the  “teacher”  could 
be  the  child’s  special  education  teacher.  If 
the  child’s  handicap  is  a  speech  impairment, 
the  “teacher”  could  be  the  speech-language 
pathologist. 

(b)  For  a  handicapped  child  who  is  being 
considered  for  placement  in  special  educa¬ 
tion,  the  “teacher”  could  be  the  child’s  regu¬ 
lar  teacher,  or  a  teacher  qualified  to  provide 
education  in  the  type  of  program  in  which 
the  child  may  be  placed,  or  both. 

(c)  If  the  child  is  not  in  school  or  has  more 
than  one  teacher,  the  agency  may  designate 
which  teacher  will  participate  in  the  meeting. 

2.  Either  the  teacher  or  the  agency  repre¬ 
sentative  should  be  qualified  in  the  area  of 
the  child’s  suspected  disability. 

3.  For  a  child  whose  primary  handiciq>  is  a 
speech  Impairment,  the  evaluation  personnel 
participating  under  paragraph  (b)(1)  of  this 
section  would  normally  be  the  speech-lan¬ 
guage  pathologist. 

§  121a.34S  Parent  participation. 

(a)  Each  public  agency  shall  take  steps 
to  insure  that  one  or  bo^  of  the  parents 
of  the  handicapped  child  are  present  at 
each  meeting  or  are  afforded  the  oppor¬ 
tunity  to  participate,  including: 

(1)  Notifying  parents  of  the  meeting 
early  enough  to  insure  that  they  will 
have  an  opportunity  to  attend;  and 

(2)  Scheduling  the  meeting  at  a  mutu¬ 
ally  agreed  on  time  and  place. 

(b)  The  notice  under  paragraph  (a) 
(1)  of  this  section  must  indicate  the  pur- 
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poeei,  ttme,  and  location  of  the  meeting, 
and  who  will  be  in  attendance. 

(c)  If  neither  parent  can  attend,  the 
public  agency  shall  use  other  methods  to 
insure  parent  participation,  including  in¬ 
dividual  or  conference  telephone  calls. 

(d)  A  meeting  may  be  conducted  with¬ 
out  a  parent  in  attendance  if  the  pub¬ 
lic  agency  is  imable  to  convince  the  par¬ 
ents  that  they  should  attend.  In  this  case 
the  public  agency  must  have  a  record  of 
its  attempts  to  arrange  a  mutually  agreed 
on  time  and  place  such  as : 

(1)  Detailed  records  of  telephone  calls 
made  or  attempted  and  the  results  of 
those  calls. 

(2)  Copies  of  correspondence  sent  to 
the  parents  and  any  respwises  received, 
and 

(3)  Detailed  records  of  visits  made  to 
the  parent’s  home  or  place  of  employ¬ 
ment  and  the  results  of  those  visits. 

(e)  The  public  agency  shall  take 
whatever  action  is  necessary  to  insure 
that  the  parent  imderstands  the  pro¬ 
ceedings  at  a  meeting,  including  arrang¬ 
ing  for  an  interpreter  for  parents  who 
are  de^  or  whose  native  language  is 
other  Uian  English. 

(f)  The  public  agency  shall  give  the 
parent,  on  request,  a  copy  of  the  indi¬ 
vidualized  education  prc^am. 

(20  U.S.C.  1401(19):  1412  (2)(B).  (4),  (6); 
1414(a)(6).) 

Comment.  The  notice  in  paragraph  (a) 
could  also  inform  parents  that  they  may 
bring  other  people  to  the  meeting.  As  indi¬ 
cated  in  paragraph  (c),  the  procedure  used 
to  notify  parents  (whether  oral  or  written 
or  both)  is  left  to  the  discretion  of  the 
agency,  but  the  agency  must  keep  a  record 
of  its  efforts  to  contact,  parents. 

§  121a. 346  Content  of  individualized  ed¬ 
ucation  program. 

The  individualized  education  program 
for  each  child  must  include : 

(a)  A  statement  of  the  child’s  present 
levels  of  educational  performance; 

(b)  A  statement  of  annual  goals,  in¬ 
cluding  short  term  instructional  objec¬ 
tives; 

(c)  A  statement  of  the  specific  special 
education  and  related  services  to  be  pro¬ 
vided  to  the  child,  and  the  extent  to 
which  the  child  will  be  able  to  partici¬ 
pate  in  regular  educational  programs; 

(d)  The  projected  dates  for  initiation 
of  services  and  the  anticipated  duration 
of  the  services;  and 

(e)  Appropriate  objective  criteria  and 
evaluation  procedures  and  schedules  for 
determining,  on  at  least  an  annual  basis, 
whether  the  short  term  instructional  ob¬ 
jectives  are  being  achieved. 

(20  U.S.C.  1401(19):  1412  (2)(B),  (4).  (6), 
1414(a)(5):  Senate  Report  No.  94-168.  p.  11 
(1975).) 

§  12 la. 347  Private  schoul  placements. 

(a)  Developing  individualized  educa¬ 
tion  programs.  (1)  Before  a  public 
agency  places  a  handicapped  child  in, 
or  refers  a  child  to,  a  private  school  or 
facility,  the  agency  shall  initiate  and 
conduct  a  meeting  to  develop  an  indi¬ 
vidualized  education  program  for  the 
child  in  accordance  with  S  121a.343. 


(2)  The  agency  shall  insure  that  a 
representative  of  the  private  school  fa¬ 
cility  attends  the  meeting.  If  the  rep¬ 
resentative  cannot  attend,  the  agency 
shall  use  other  methods  to  insure  par¬ 
ticipation  by  the  private  school  or  fa¬ 
cility,  including  individual  or  conference 
telephone  calls. 

(3)  The  public  agency  shall  also  de¬ 
velop  an  individualized  educational  pro¬ 
gram  for  each  handicapped  child  who 
was  placed  in  a  private  school  or  facility 
by  the  agency  ^fore  the  effective  date 
of  these  regulations. 

(b)  Reviewing  and  revising  individ¬ 
ualized  education  programs.  (1)  After  a 
handicapped  child  enters  a  private  school 
or  facility,  any  meetings  to  review  and 
revise  the  child’s  individualized  educa¬ 
tion  program  may  be  initiated  and  con¬ 
ducted  by  the  private  school  or  facility  at 
the  discretion  of  the  public  agency. 

(2)  If  the  private  school  or  facility 
initiates  and  conducts  these  meetings, 
the  public  agency  shall  insure  that  the 
p>arents  and  an  agency  representative: 

(i)  Are  involved  in  any  decision  about 
the  child’s  individualized  education  pro¬ 
gram;  and 

(ii)  Agree  to  any  proposed  changes  in 
the  program  before  those  changes  are 
implemented. 

(c)  Responsibility.  Even  if  a  private 
school  or  facility  implements  a  child’s 
individualized  education  program,  re¬ 
sponsibility  for  compliance  with  this  part 
remains  with  the  public  agency  and  the 
State  educational  agency. 

(20  U.S.C.  1413(a)(4)(B).) 

§  121a. 348  Handicapped  children  in 
parochial  or  other  private  i^chool^i. 

If  a  handicapped  child  is  enrolled  in 
a  parochial  or  other  private  school  and 
receives  special  education  or  related 
services  from  a  public  agency,  the  pub¬ 
lic  agency  shall: 

(a)  Initiate  and  conduct  meetings  to 
develop,  review,  and  revise  an  individual¬ 
ized  education  program  for  the  child,  in 
accordance  with  §  121a.343;  and 

(b)  Insure  that  a  representative  of 
the  parochial  or  other  private  school 
attends  each  meeting.  If  the  representa¬ 
tive  cannot  attend,  the  agency  shall  use 
other  methods  to  insure  participation 
by  the  private  school,  including  individ¬ 
ual  or  conference  telephone  calls. 

(20  U.S.C.  1413(a)  (4)  ^A).) 

§  121a. 349  Individualized  edueatinn  pn>- 
gram — ureounlability. 

Each  public  agency  must  provide  spe¬ 
cial  education  and  related  services  to  a 
handicapped  child  in  accordance  with 
an  individualized  education  program. 
However,  Part  B  of  the  Act  does  not  re¬ 
quire  that  any  agency,  teacher,  or  other 
person  be  held  accountable  if  a  child 
does  not  achieve  the  growth  projected 
in  toe  annual  goals  and  objectives. 

(20  U.S.C.  1412(2)  (B);  1414(a)  (6),  (6): 

Cong.  Rec.  at  H  7152  (dally  ed.,  July  21, 
1975).) 

Comment.  This  section  Is  intended  to  re¬ 
lieve  concerns  that  the  individualized  educa¬ 
tion  i»x>gram  constitutes  a  guarantee  by  the 


public  agency  and  the  teacher  that  a  child 
wiU  progress  at  a  specified  rate.  However,  this 
section  does  not  relieve  agencies  and  teachers 
from  making  good  faith  effmrts  to  assist  the 
child  in  achieving  the  objectives  and  goals 
listed  in  the  Individualized  education  pro¬ 
gram.  Further,  the  section  does  not  limit  a 
parent’s  right  to  complain  and  ask  for  re¬ 
visions  of  the  child’s  program,  or  to  Invoke 
due  process  procedures,  if  the  parent  feels 
that  these  efforts  are  not  being  made 

Direct  Service  by  the  State 
Educational  Agency 

§  1 2 la. 360  I'se  of  local  (Nlucatioiial 
agency  allocation  for  direct  services. 

(a)  A  State  educational  agency  may 
not  distribute  funds  to  a  local  educa¬ 
tional  agency,  and  shall  use  those  funds 
to  insure  the  provision  of  a  free  appro¬ 
priate  public  education  to  handicapped 
children  residing  in  toe  area  served  by 
the  local  educational  agency,  if  the  local 
educational  agency,  in  any  fiscal  year: 

(1)  Is  entitled  to  less  than  $7,500  for 
that  fiscal  year  (beginning  with  fiscal 
year  1979) ; 

(2)  Does  not  submit  an  applicaticoi 
that  meets  the  requirements  of  §§  121a.- 
220-121a.240: 

(3)  Is  unable  or  unwilling  to  establish 
and  maintain  programs  of  free  appro¬ 
priate  public  education; 

(4)  Is  unable  or  unwilling  to  be  con¬ 
solidated  with  other  l(x:al  educational 
agencies  in  order  to  establish  and  main¬ 
tain  those  programs;  or 

(5)  Has  one  or  more  handicapped 
children  who  can  best  be  served  by  a 
regional  or  State  center  designed  to  meet 
the  needs  of  those  children. 

(b)  In  meeting  toe  requirements  of 
paragraph  (a)  of  this  section,  the  State 
educational  agency  may  provide  special 
education  and  related  services  directly, 
by  contract,  or  through  other  arrange¬ 
ments. 

(c)  The  excess  cost  requirements  under 
§§  121a.182-121a.186  do  not  apply  to  the 
State  educational  agency. 

(20  U.S.C.  1411(C)  (4):  1413(b):  1414(d).) 

Comment.  Section  121a. 360  is  a  combina¬ 
tion  of  three  provisions  in  the  statute  (Sec¬ 
tions  611(c)(4),  613(b),  and  614(d)).  This 
section  focuses  mainly  on  the  State’s  ad¬ 
ministration  and  use  of  local  entitlements 
under  Part  B. 

The  State  educational  agency,  as  a  re¬ 
cipient  of  Part  B  funds  is  responsible  for 
insuring  that  all  public  agencies  in  the 
State  comply  with  the  provisions  of  the  Act. 
regardless  of  whether  they  receive  Part  B 
funds.  If  a  local  educational  agency  Dlects 
not  to  apply  for  its  Part  B  entitlement,  the 
State  would  be  required  to  use  those  funds 
to  insure  that  a  free  appropriate  public  edu¬ 
cation  (FAPE)  is  made  available  to  children 
residing  in  the  area  served  by  that  local 
agency.  However,  if  the  local  entitlement  is 
not  sufficient  for  this  purpose,  additional 
State  or  local  funds  would  have  to  be  ex¬ 
pended  in  order  to  Insure  that  "FAPE”  and 
the  other  requirements  of  the  Act  are  met. 

Moreover,  if  the  local  educational  agency 
is  the  recipient  of  any  other  Federal  funds, 
it  would  have  to  be  in  compliance  with  Sub¬ 
part  D  of  the  regulations  for  section  504  of 
the  RehabUitatlon  Act  of  1973  (46  CFR  Part 
84).  It  should  be  noted  that  the  term 
"FAPE”  has  different  meanings  under  Part 
B  and  section  504.  For  example,  under  Part 
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B,  “FAPE”  is  a  Statutory  term  which  requires 
special  education  and  related  services  to  be 
provided  in  accordance  with  an  Individual¬ 
ized  education  program  (lEP).  However, 
under  section  504,  each  recipient  must  pro¬ 
vide  an  education  which  Includes  services 
that  are  ‘‘designed  to  meet  individual  educa¬ 
tional  needs  of  handicapped  persons  as  ade¬ 
quately  as  the  needs  of  nonhandicapped 
persons  are  met  •  •  •”  Those  reghilatlons 
state  that  implementation  of  an  lEP,  In  ac¬ 
cordance  with  Part  B,  Is  one  means  of 
meeting  the  “FAPE”  requirement. 

§  12Ia.361  Nature  and  location  of  scr>- 
ices. 

The  State  educational  agency  may 
provide  special  education  and  related 
services  under  §  121a.360(a)  in  the  man¬ 
ner  and  at  the  location  it  considers  ap¬ 
propriate.  However,  the  manner  in  which 
the  education  and  services  are  provided 
must  be  consistent  with  the  require¬ 
ments  of  this  part  (including  the  least 
restrictive  environment  provisions  in 
§§  121a.550-121a.556  of  Subpart  E). 

(20  U.S.C.  1414(d).) 

§  121a.370  Use  of  State  educational 
agency  allocation  for  direct  and  sup¬ 
port  ser\ices.  « 

(a)  The  State  shall  use  the  portion  of 
its  allocation  it  does  not  use  for  adminis¬ 
tration  to  provide  support  services  and 
direct  services  in  accordance  with  the 
priority  requirements  under  §§  121a.320- 
121a.324. 

(b)  For  the  purposes  of  paragraph  (a) 
of  this  section; 

(1)  ‘‘Direct  services”  means  services 
provided  to  a  handicapped  child  by  the 
State  directly,  by  contract,  or  through 
other  arrangements. 

(2)  “Support  services”  includes  imple¬ 
menting  the  comprehensive  system  of 
personnel  development  under  §§  121a.- 
380-121a.388,  recruitment  and  training 
of  hearing  officers  and  surrogate  parents, 
and  public  information  and  parent 
training  activities  relating  to  a  free  ap¬ 
propriate  public  education  for  handi¬ 
capped  children. 

(20  U.S.C.  1411(b)  (2),  (c)  (2).) 

§  12 la. 371  State  nialchidg. 

Beginning  with  the  period  July  1, 
1978-June  30,  1979,  and  for  each  follow¬ 
ing  year,  the  funds  that  a  State  uses 
for  direct  and  support  services  under 
§  121a.370  most  be  matched  on  a  pro¬ 
gram  basis  by  the  State  from  funds  other 
than  Federal  funds.  This  requirement 
does  not  apply  to  funds  that  the  State 
uses  under  §  121a.360. 

(20  U.S.C.  1411(C)(2)(B),  (c)(4)(B).) 

Comment.  The  requirement  in  §  121a. 371 
would  be  satisfied  if  the  State  can  document 
that  the  amount  of  State  funds  expended 
for  each  major  program  area  (e.g.,  the  com¬ 
prehensive  system  of  |>ersonnei  develop¬ 
ment)  is  at  least  equal  to  the  expenditure 
of  Federal  funds  in  that  program  area. 

§12  la. 372  Applirability  of  nonsiip- 
planling  requirement. 

Beginning  with  funds  appropriated  for 
Fiscal  Year  1979  and  for  each  following 
Fiscal  Year,  the  requirement  in  section 
613(a)(9)  of  the  Act,  which  prohibits 


supplanting  with  Federal  funds,  does 
not  apply  to  funds  that  the  State  uses 
frcHn  its  allocaticxi  imder  S  121a.706(a) 
of  Subpart  Q  for  administration,  direct 
services,  or  support  services. 

(20  U.S.C.  1411(c)(3).) 

Comprehensive  System  of  Personnel 
Development 

§  121:1.380  Scope  of  system. 

Each  annual  program  plan  must  in¬ 
clude  a  description  of  programs  and  pro¬ 
cedures  for  the  development  and  imple¬ 
mentation  of  a  comprehensive  sirstem  of 
personnel  development  which  Includes: 

(a)  The  Inservice  training  of  general 
and  special  educational  instructional,  re¬ 
lated  services,  and  support  personnel; 

(b)  Procedures  to  insure  that  all  per¬ 
sonnel  necessary  to  carry  out  the  pur¬ 
poses  of  the  Act  are  qualified  (as  de¬ 
fined  in  §  121a.l2  of  Subpart  A)  and  that 
activities  sufficient  to  carry  out  this  per¬ 
sonnel  development  plan  are  scheduled; 
and 

(c)  Effective  procedures  for  acquiring 
and  disseminating  to  teachers  and  ad¬ 
ministrators  of  programs  for  handl- 
caped  children  significant  information 
derived  from  educational  research,  dem¬ 
onstration,  and  similar  projects,  and 
for  adopting,  where  appropriate,  promis¬ 
ing  educational  practices  and  materials 
developed  through  those  projects. 

(20  UJS.C.  1413(a)  (3).) 

§  121a. 381  Participation  of  other  agen¬ 
cies  and  institutions. 

(a)  The  State  educational  agency  must 
insure  that  all  public  and  private  insti¬ 
tutions  of  higher  education,  and  other 
agencies  and  organizations  (Including 
representatives  of  handicapped,  parent, 
and  other  advocacy  organizations) 
in  the  State  which  have  an  Inter¬ 
est  in  the  preparation  of  personnel  for 
the  education  of  handicapped  children, 
have  an  opportunity  to  participate  fully 
in  the  development,  review,  and  annual 
updating  of  the  comprehensive  system  of 
personnel  development. 

(b)  The  annual  program  plan  must  de¬ 
scribe  the  nature  and  extent  of  participa¬ 
tion  under  paragraph  (a)  of  this  section 
and  must  describe  responsibilities  of  the 
State  educational  agency,  local  educa¬ 
tional  agencies,  public  and  private  insti¬ 
tutions  of  higher  education,  and  other 
agencies: 

(1)  With  respect  to  the  comprehensive 
system  as  a  whole,  and 

(2)  With  respect  to  the  personnel  de¬ 
velopment  plan  under  §  121a.383. 

(20  U.S.C.  1412(7)  (A):  1413(a)  (3).) 

§  121a.382  Inservice  training. 

(a)  As  used  in  this  section,  “inservice 
training”  means  any  training  other 
than  that  received  by  an  Individual  in 
a  full-time  program  which  leads  to  a 
degree. 

(b)  Each  annual  program  plan  must 
provide  that  the  State  educational 
agency : 

(1)  Conducts  an  annual  needs  assess¬ 
ment  to  determine  if  a  sufficient  niun- 


ber  of  qualified  personnel  are  available 
in  the  State;  and 

(2)  Initiates  inservice  personnel  de¬ 
velopment  programs  based  (xi  the  as¬ 
sessed  needs  of  State-wide  significance 
related  to  the  implementation  of  the  Act. 

(c)  Each  annual  program  plan  must 
include  the  results  of  the  needs  assess¬ 
ment  under  paragraph  (b)(1)  of  this 
section,  broken  out  by  need  for  new  per¬ 
sonnel  and  need  for  retrained  perscmnel. 

(d)  The  State  educational  agency  may 
enter  into  contracts  with  institutions  of 
higher  education,  local  educational 
agencies  or  other  agencies,  institutions, 
or  organizations  (which  may  include 
parent,  handicapped,  or  other  advocacy 
organizatiOTis) ,  to  carry  out: 

(1)  Experimental  or  innovative  per¬ 
sonnel  development  programs; 

(2)  Development  or  modification  of 
instructional  materials;  and 

(3)  Dissemination  of  significant  in¬ 
formation  derived  from  educational  re¬ 
search  and  demonstration  projects. 

(e)  Each  annual  program  plan  must 
provide  that  the  State  educational 
agency  Insures  that  ongoing  inservice 
training  programs  are  available  to  all 
personnel  who  are  engaged  in  the  educa¬ 
tion  of  handicapped  children,  and  that 
these  programs  Include: 

(1)  The  use  of  incentives  which  insure 
participation  by  teachers  (such  as  re¬ 
leased  time,  payment  for  participation, 
options  for  academic  credit,  salary  step 
credit,  certification  renewal,  or  updating 
professional  skills) ; 

(2)  The  involvement  of  local  staff;  and 

(3)  The  use  of  innovative  practices 
which  have  been  found  to  be  effective. 

(f)  Each  annual  program  plan  must: 

(1)  Describe  the  process  used  in  deter¬ 
mining  the  inservice  training  needs  of 
personnel  engaged  in  the  education  of 
handicapped  children; 

(2)  Identify  the  areas  in  which  train¬ 
ing  is  needed  (such  as  individualized  ed¬ 
ucation  programs,  non-discriminatory 
testing,  least  restrictive  environment, 
procedural  safeguards,  and  surrogate 
parents) ; 

(3)  Specify  the  groups  requiring 
training  (such  as  special  teachers,  regu¬ 
lar  teachers,  administrators,  psycholo¬ 
gists,  speech-language  pathologists,  au¬ 
diologists,  physical  education  teachers, 
therapeutic  recreation  specialists,  pdiysi- 
cal  therapists,  occui>ational  therapists, 
medical  personnel,  parents,  volunteers, 
hearing  officers,  and  surrogate  parents) ; 

(4)  Describe  the  content  and  nature 
of  training  for  each  area  imder  para¬ 
graph  (f )  (2)  of  this  section; 

(5)  Describe  how  the  training  will  be 
provided  in  terms  of  (i)  geographical 
scope  (such  as  Statewide,  regional,  or 
local),  and  (ii)  staff  training  source 
(such  as  college  and  university  staffs. 
State  and  local  educational  agency  per¬ 
sonnel.  and  non-agency  personnel) ; 

(6)  Specify:  (i)  The  funding  sources 
to  be  us^,  and 

(li)  The  time  frame  for  providing  it; 
and 
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(7)  Specify  procedures  for  effective 
evaluation  of  the  extent  to  which  pro¬ 
gram  objectives  are  met. 

(20  U.S.C.  1413(a)(3).) 

§  12 la. 383  PoriMinnel  do> clopmciit  plan. 

Each  annual  program  plan  must:  (a) 
Include  a  personnel  development  plan 
which  provides  a  structure  for  person¬ 
nel  planning  and  focuses  on  preservice 
and  inservice  education  needs; 

(b)  Describe  the  results  of  the  needs 
assessment  under  §  121a.382(b)  (1)  with 
respect  to  identifying  needed  areas  of 
training,  and  assigning  priorities  to 
those  areas;  and 

(c)  Identify  the  target  populations  for 
personnel  development,  including  gen¬ 
eral  education  and  special  education 
instructional  and  administrative  person¬ 
nel,  support  personnel,  and  other  per¬ 
sonnel  (such  as  paraprofessionals,  par¬ 
ents,  surrogate  parents,  and  volunteers) . 
(20  UJ3.C.  1413(a)(3).) 

§  121  a. 384  Disseniinaliuii. 

(a)  Each  annual  program  plan  must 
include  a  description  of  the  State’s  pro¬ 
cedures  for  acquiring,  reviewing,  and  dis¬ 
seminating  to  general  and  special  educa¬ 
tional  instructional  and  support  per¬ 
sonnel,  administrators  of  programs  for 
handicapped  children,  and  other  inter¬ 
ested  agencies  and  organizations  (in¬ 
cluding  parent,  handicapped,  and  other 
advocacy  organizations)  significant  in¬ 
formation  and  promising  practices  de¬ 
rived  from  educational  research,  demon¬ 
stration,  and  other  projects. 

(b)  Dissemination  includes : 

(1)  Making  those  personnel,  adminis¬ 
trators,  agencies,  and  organizations 
aware  of  the  information  and  practices; 

(2)  Training  designed  to  enable  the  es¬ 
tablishment  of  innovative  programs  and 
practices  targeted  on  identified  local 
needs;  and 

(3)  Use  of  instructional  materials  and 
other  media  for  personnel  development 
and  Instructional  programming. 

(20  U.S.C.  1413(a)(3).) 

§  121a.385  .4doption  of  <‘«)iicalioiiu) 
practirc8. 

(a)  Each  annual  program  plan  must 
provide  for  a  statewide  system  designed 
to  adopt,  where  appropriate,  promising 
educational  practices  and  materials 
proven  effective  through  research  and 
demonstration. 

(b)  Each  annual  program  plan  must 
provide  for  thorough  reassessment  of 
educational  practices  used  in  the  State. 

(c)  Each  annual  program  plan  must 
provide  for  the  identification  of  State, 
local,  and  regional  resources  (human 
and  material)  which  will  assist  in  meet¬ 
ing  the  State’s  personnel  preparation 
needs. 

(20U.S.C.  1413(a)(3).) 

§  121a. 386  Evaluation. 

Each  annual  program  plan  must  in¬ 
clude: 

(a)  Procedures  for  evaluating  the 
overall  effectiveness  of: 


(1)  The  comprehensive  system  of  per¬ 
sonnel  development  in  meeting  the  needs 
for  personnel,  and 

(2)  The  procedures  for  administration 
of  the  syst^;  and 

(b)  A  description  of  the  monitoring 
activities  that  will  be  undertaken  to  as¬ 
sure  the  implementation  of  the  compre¬ 
hensive  system  of  personnel  develop¬ 
ment. 

(20  U.S.C.  1413(a)  (3).) 

§  121  a. 387  Tcchniral  a*.s>islance  to  lot'al 
educational  agenriei«. 

Each  amiual  program  plan  must  in¬ 
clude  a  description  of  technical  assist¬ 
ance  that  the  State  educational  agency 
gives  to  local  educational  agencies  in 
their  implementation  of  the  State’s  com¬ 
prehensive  system  of  personnel  devel¬ 
opment. 

(20  U.S.C.  1413(a)(3).) 

Subpart  D — Private  Schools 

Handicapped  Children  in  Private 
Schools  Placed  or  Referred  by  Public 
Agencies 

§  121a. 400  .\pplirabiKlv  of  §§  121a.- 
401-12  la.  103. 

Sections  121a.401-121a.403  apply  only 
to  handicapped  children  who  are  or  have 
been  placed  in  or  referred  to  a  private 
school  or  facility  by  a  public  agency  as 
a  means  of  providing  special  education 
and  related  services. 

(20  U.S.C.  1413(a)  (4)  (B) .) 

§  I21a.401  Re>ipon>ibilil>  of  Slide  edu¬ 
cational  agency. 

Each  State  educational  agency  shall 
insure  that  a  handicapped  child  who  is 
placed  in  or  referred  to  a  private  school 
or  facility  by  a  public  agency: 

(a)  Is  provided  special  education  and 
related  services: 

(1)  In  conformance  with  an  individ¬ 
ualized  education  program  which  meets 
the  requirements  imder  §§  121a.340- 
121a.349  of  Subpart  C; 

(2)  At  no  cost  to  ^e  parents;  and 

(3)  At  a  school  or  facility  which  meets 
the  standards  that  apply  to  State  and 
local  educational  agencies  (including  the 
requirements  in  this  part) ;  and 

(b)  Has  all  of  the  rights  of  a  handi¬ 
capped  child  who  is  served  by  a  public 
agency. 

(20  U.S.C.  1413(a)(4)(B).) 

§  121a.402  liiiploinriilalii)ii  by  .Siulv  t^l- 
ucalioiial  agency. 

In  implementing  §  121a.401,  the  State 
educational  agency  shall: 

(a)  Monitor  compliance  through  pro¬ 
cedures  such  as  written  reports,  on-site 
visits,  and  parent  questionnaires; 

(b)  Disseminate  copies  of  applicable 
standards  to  each  private  school  and  fa¬ 
cility  to  which  a  public  agency  has  re¬ 
ferred  or  placed  a  handicapped  child ; 
and 

(c)  Provide  an  oppiortunity  for  those 
private  schools  and  facilities  to  partici¬ 
pate  in  the  development  and  revision  of 
State  standards  which  apply  to  them. 

(20  U.8.C.  1413(a)(4)(B).) 


§  121a.403  Placement  of  ehildren  by 
parents. 

(a)  If  a  handicapped  child  has  avail¬ 
able  a  free  appropriate  public  education 
and  the  parents  choose  to  place  the  child 
in  a  private  school  or  facility,  the  public 
agency  is  not  required  by  this  part  to 
pay  for  the  child’s  education  at  ^e  pri¬ 
vate  school  or  facility.  However,  the  pub¬ 
lic  agency  shall  make  services  available 
to  the  child  as  provided  under  §§  121a.- 
450-121a.460. 

(b)  Disagreements  between  a  parent 
and  a  public  agency  regarding  the  avail¬ 
ability  of  a  program  appre^riate  for  the 
child,  and  the  question  of  financial  re¬ 
sponsibility,  are  subject  to  the  due  proc¬ 
ess  procedures  under  §§  121^00-121a.- 
514  of  Subpart  E. 

(20U.S.C.  1412(2)  (B);  1415).) 

Handicapped  CIhildren  in  Private 

Schools  Not  Placed  or  Referred  by 

Public  Agencies 

§  i2Ia.450  .4pplirabilily  of  §§  121a.- 
4,'>l-121a.460. 

As  used  in  §5  121a.451-121a.460,  “pri¬ 
vate  school  handicapped  children” 
means  handicapped  children  enrolled  in 
private  schools  or  facilities  other  than 
handicapped  children  covered  under 
§§  121a.400-121a.403. 

(20  U.S.C.  1413(a)  (4)  (A) .) 

§  I2)a.451  .*'lalo  educalional  ag«Mify  ri'- 
»ip<>nsibilily. 

The  State  educational  agency  shall  in¬ 
sure  that: 

(a)  To  tlie  extent  Consistent  with  their 
number  and  location  in  the  State,  pro¬ 
vision  is  made  for  the  participation  of 
private  school  handicapped  children  in 
the  program  assisted  or  carried  out 
under  this  part  by  providing  them  with 
special  education  and  related  services; 
and 

(b)  The  other  requirements  in 
§§  121a.452-121a.460  are  met. 

(20  U.S.C.  1413(a)(4)(A).) 

§  121a.432  I.<<M*al  cduculiuiial  agoiicy  r**- 
Mpunsibilily. 

(a)  Each  local  educational  agency 
shall  provide  special  education  and  re¬ 
lated  services  designed  to  meet  the  needs 
of  private  school  handicapped  children 
residing  in  the  jurisdiction  of  the  agency. 

(b)  Each  local  educational  agency 
shall  provide  private  school  handicapped 
children  with  genuine  opportunities  to 
participate  in  special  education  and  re¬ 
lated  services  consistent  with  the  number 
of  those  children  and  their  needs. 
(20U.S.C.  1413(a)  (4)  (A);  1414(a)(6)  .) 

§  121a.453  Determination  of  neeil», 
number  of  children,  and  ty|>ei>  of 
services. 

The  needs  of  private  school  handi¬ 
capped  children,  the  number  of  them 
who  will  participate  under  this  part,  and 
the  types  of  special  education  and  related 
services  which  the  local  educational 
agency  will  provide  for  them  must  be 
determined  after  consultation  with  per¬ 
sons  knowledgeable  of  the  needs  of  these 
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children,  on  a  basis  comparable  to  that 
used  in  providing  for  the  parUclpati(m 
imder  this  part  of  h^mdicapped  children 
enrolled  in  public  schools. 

(20  UJS.C.  1413(a)  (4)  (A).) 

§  12  la.  151  Service  arrangements. 

Services  to  private  schot^  handicapped 
children  may  be  provided  through  such 
arrangements  as  dual  enrollment,  educa¬ 
tional  radio  and  television,  and  the  pro¬ 
vision  of  mobile  educational  services  and 
equipment. 

(20  UJ5.C.  1413(a)  (4)  (A) .) 

§  121a.455  Differences  in  services  to 
private  school  handicapped  children. 

A  local  educational  agency  may  pro¬ 
vide  special  education  and  related  serv¬ 
ices  to  private  school  handicapped  chil¬ 
dren  which  are  different  from  the  special 
education  and  related  services  it  provides 
to  public  school  children,  if : 

(a)  The  differences  are  necessary  to 
meet  the  special  needs  of  the  private 
school  handicapped  children,  and 

(b)  The  special  education  and  related 
services  are  comparable  in  quality,  scope, 
and  opportunity  for  participation  to 
those  provided  to  public  school  children 
•with  needs  of  equal  importance. 

(20  U.S.C.  1413(a)  (4)  (a) ;  Wheeler  v.  Barrera, 
417  U.S.402  (1974).) 

§  12  la. 456  Personnel. 

(a)  Public  school  personnel  may  be 
made  available  in  other  than  public 
school  facilities  only  to  the  extent  neces¬ 
sary  to  provide  services  required  by  tiie 
handicapped  children  for  whose  needs 
those  services  were  designed,  and  only 
when  those  services  are  not  normally 
provided  by  the  private  school. 

(b)  Each  State  or  local  educational 
agency  providing  services  to  children  en¬ 
rolled  in  private  schools  shall  maintain 
continuing  administrative  control  and 
direction  over  those  services. 

(c)  The  services  provided  W'ith  funds 
under  Part  B  of  the  Act  for  eligible  han¬ 
dicapped  children  enrcdled  in  private 
schools  may  not  include: 

(1)  The  payment  of  salaries  of  teach¬ 
ers  or  other  employees  of  private  schools 
except  for  services  performed  outside 
their  regular  horns  of  duty  and  imder 
public  supervision  and  control;  or 

(2)  The  construction  of  private  school 
facilities. 

(20  U.S.C.  1413(a)  (4)  (A) .) 

§  12  la. 457  Equipnienl. 

(a)  Equipment  acquired  wiUi  funds 
under  Part  B  of  the  Act  may  be  placed 
on  private  school  premises  for  a  limited 
period  of  time,  but  the  title  to  and  ad¬ 
ministrative  control  over  all  equipment 
must  be  retained  and  exercised  by  a 
public  agency. 

(b)  In  exercising  administrative  con¬ 
trol,  the  public  agency  shall  keep  rec¬ 
ords  of  and  account  for  the  equlpm^t, 
and  shall  insure  that  the  equipment  is 
used  solely  for  the  purposes  of  the  pro¬ 
gram  or  project,  and  remove  the  ^uip- 
ment  from  the  private  schoed  premises  if 
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necessary  to  avoid  Its  being  used  for 
other  purposes  or  if  it  is  no  longer  needed 
for  the  purposes  of  the  program  or  proj¬ 
ect. 

(20  U.S.C.  1413(a)  (4)  (A).) 

§  121a.458  Prtrfubition  of  segregation. 

Programs  or  projects  carried  out  in 
public  facilities,  and  mvolving  joint  par¬ 
ticipation  by  eligible  handicapped  (diil- 
dren  enrolled  in  private  schools  and 
handicapped  children  enrolled  in  public 
schools,  may  not  include  classes  thai.  are 
separated  on  the  basis  of  school  enroll¬ 
ment  or  the  religious  affiliations  of  the 
children. 

(20  U.S.C.  1413(a)(4)(A).) 

§  121a.459  Funds  and  property  not  to 
benefit  private  school. 

Funds  provided  under  Part  Bi  of  the 
Act  and  property  derived  from  those 
funds  may  not  inure  to  the  benefit  of  any 
private  school. 

(20  U.S.C.  1413(a)  (4)  (A).) 

§  121a.460  Existing  level  of  instruction. 

Provisions  for  serving  private  school 
handicapped  children  may  not  Include 
the  financing  of  the  existing  level  of  In¬ 
struction  in  the  private  schools. 

(20  U.S.C.  1413(a)  (4)  (A).) 

Subpart  E — Procedural  Safeguards 

Due  Process  Procedures  for  Parents 
AND  Children 

§  121a.5()0  Definitions  of  ‘^consent**, 
‘Vvaluation”,  and  ^‘personally  iden¬ 
tifiable”. 

As  used  in  this  part:  “Consent”  means 
that:  (a)  The  parent  has  been  fully  in¬ 
formed  of  all  information  relevant  to  the 
activity  for  which  consent  is  sought,  in 
his  or  her  native  language,  or  other  mode 
of  communication; 

(b)  The  parent  understands  and 
agrees  in  writing  to  the  carrying  out  of 
the  activity  for  which  his  or  her  consent 
is  sought,  and  the  consent  describes  that 
activity  and  lists  the  records  (if  any) 
which  will  be  released  and  to  viaom;  and 

(c)  The  parent  understands  that  the 
granting  of  consent  is  voluntary  on  the 
part  of  the  parent  and  may  be  revoked 
at  any  time. 

“Evaluation”  means  procedures  used 
in  accordance  with  §§  121a.530-121a.534 
to  determine  whether  a  child  is  handi¬ 
capped  and  the  nature  and  extent  of 
the  special  education  and  related  serv¬ 
ices  that  the  child  needs.  The  term  means 
procedures  used  selectively  with  an  in¬ 
dividual  child  and  does  not  include  basic 
tests  administered  to  or  procedures  used 
with  all  children  in  a  school,  grade,  or 
class. 

“Personally  identifiable”  means  that 
Information  includes: 

(a)  The  name  of  the  child,  the  child’s 
parent,  or  other  family  member; 

(b)  The  address  of  the  child; 

(c)  A  personal  Identifier,  such  as  the 
child’s  social  security  number  or  studmt 
number;  or 


(d)  A  list  of  personal  characteristics 
or  other  information  which  would  make 
it  possible  to  id^tlfy  the  child  with  rea¬ 
sonable  certainty. 

(20  US.C.  1415,  1417  (c) .) 

§  121a.501  General  responsibility  of 
public  agencies. 

Each  State  educational  agency  !^a11 
Insure  that  each  public  agmey  estab¬ 
lishes  and  implements  procedural  safe¬ 
guards  which  meet  the  requirements  of 
S§  121a.500-121a.514. 

(20  U.S.C.  1415(a).) 

§  121a. 502  Opportunity  to  examine  rec¬ 
ords. 

The  parents  of  a  handicapped  child 
shall  be  afforded,  in  accordance  with  the 
procedures  in  S§  121a.562-121a.569  an 
opportunity  to  inspect  and  review  all  ed¬ 
ucation  records  with  respect  to; 

(a)  The  identification,  evaluation,  and 
educational  placement  of  the  child,  and 

(b)  The  provision  of  a  free  approp«-i- 
ate  public  ^ucatlon  to  the  child. 

(20  U.S.C.  1415(b)  (1)  (A).) 

S  121a. 503  Independent  educational 
evaluation. 

(a)  General.  (1)  The  parents  of  a 
handicapped  child  have  the  right  under 
this  part  to  obtain  an  independent  edu¬ 
cational  evaluation  of  the  child,  subject 
to  paragraphs  (b)  through  (e)  of  this 
section. 

(2)  Each  public  agency  shall  provide 
to  parents,  on  request,  information  about 
where  an  Independent  educational  eval¬ 
uation  may  be  obtained. 

(3)  For  the  piuiKtses  of  this  part: 

(1)  “Independent  educational  evalua¬ 
tion”  means  an  evaluation  conducted  by 
a  qualified  examiner  who  is  not  em¬ 
ployed  by  the  public  agency  responsible 
for  the  education  of  the  child  in  question. 

(ii)  “Public  expense”  means  that  the 
public  agency  either  pays  for  the  full 
cost  of  the  evaluation  or  irxsures  that  the 
evaluation  is  otherwise  provided  at  no 
cost  to  the  parent,  consistent  with 
§  121a.301  of  Subpart  C. 

(b)  Parent  right  to  evaluation  at  pub¬ 
lic  expense.  A  parent  has  the  right  to  an 
lndep>endent  educational  evaluation  at 
public  expense  if  the  parent  disagrees 
with  an  evaluation  obtained  by  the  pub¬ 
lic  agency.  However,  the  public  agency 
may  initiate  a  hearing  under  S  121a.506 
of  this  subpart  to  show  that  its  evalua¬ 
tion  is  appropriate.  If  the  final  decision 
is  that  the  evaluation  Is  appropriate,  the 
parent  still  has  the  right  to  an  independ¬ 
ent  educational  evaluation,  but  not  at 
public  expense. 

(c)  Parent  initiated  evaluations.  If 
the  parent  obtains  an  independent  edu¬ 
cational  evaluation  at  private  expense, 
the  results  of  the  evaluation: 

(1)  Must  be  considered  by  the  pubUc 
agency  in  any  decision  made  with  re¬ 
spect  to  the  provision  of  a  free  appropri¬ 
ate  public  education  to  the  child,  and 

(2)  May  be  presented  as  evidence  at  a 
hearing  under  this  subpart  regarding 
that  child. 
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(d)  Requests  for  evaluations  by  hear¬ 
ing  officers.  If  a  hearing  officer  requests 
an  independent  educational  evaluation 
as  part  of  a  hearing,  the  cost  of  the 
evaluation  must  be  at  public  expense. 

(e)  Agency  criteria.  Whenever  an  in¬ 
dependent  evaluation  is  at  public  ex¬ 
pense,  the  criteria  under  which  the  eval¬ 
uation  is  obtained,  including  the  loca¬ 
tion  of  the  evaluation  and  the  qualifica¬ 
tions  of  the  examiner,  must  be  the  same 
as  the  criteria  which  the  pubhc  agency 
uses  when  it  initiates  an  evaluation. 

(20  U.S.C.  1415(b)  (1)  (A).) 

§  121a. 504  Prior  notice;  parent  coiiM'iit. 

(a)  Notice.  Written  notice  which 
meets  the  requirements  under  §  121a.505 
must  be  given  to  the  parents  of  a  handi¬ 
capped  child  a  reasonable  time  before 
the  public  agency: 

(1)  Proposes  to  Initiate  or  change  the 
identification,  evaluation,  or  educational 
placement  of  the  child  or  the  provision 
of  a  free  appropriate  public  education  to 
the  child,  or 

(2)  Refuses  to  Initiate  or  change  the 
identification,  evaluation,  or  educational 
placement  of  the  child  or  the  provision 
of  a  free  appropriate  public  education  to 
the  child. 

(b)  Consent.  (1)  Parental  consent 
must  be  obtained  before: 

(1)  Conducting  a  preplacement  eval¬ 
uation;  and 

<li)  Initial  placement  of  a  handi¬ 
capped  child  in  a  program  providing 
special  education  and  related  services. 

(2)  Except  for  preplacement  evalua¬ 
tion  and  initial  placement,  consent  may 
not  be  required  as  a  condition  of  any 
benefit  to  the  parent  or  child. 

(c)  Procedures  where  parent  refuses 
consent.  (1)  Where  State  law  requires 
parental  consent  before  a  handicapped 
child  is  evaluated  or  Initially  provided 
special  education  and  related  services. 
State  procedures  govern  the  public 
agency  in  overriding  a  parent’s  refusal  to 
consent. 

(2)  (i)  Where  there  is  no  State  law 
requiring  consent  before  a  handicapped 
child  is  evaluated  or  initially  provided 
special  education  and  related  services, 
the  public  agency  may  use  the  hearing 
procedures  in  §§  121a.506-121a.508  to 
determine  if  the  child  may  be  evaluated 
or  initially  provided  special  education 
and  related  services  without  parental 
consent. 

(ii)  If  the  hearing  officer  upholds  the 
agency,  the  agency  may  evaluate  or 
initially  provide  special  education  and 
related  services  to  the  child  without  the 
parent’s  consent,  subject  to  the  parent’s 
lights  under  §§  121a.510 — 121a.513. 

(20  U.S.C.  1415(b)(1)  (C),  (D).) 

Comment.  1.  Any  changes  in  a  child's  spe¬ 
cial  education  program,  after  the  initial 
placement,  are  not  subject  to  parental  con¬ 
sent  under  Part  B,  but  are  subject  to  the 
prior  notice  requirement  in  paragraph  (a) 
and  the  individualized  education  program 
requirements  in  Subpart  C. 

3.  Paragraph  (c)  means  that  where  State 
law  requires  parental  consent  before  evalua¬ 
tion  or  before  special  education  and  related 
services  are  initially  provided,  and  the  par¬ 


ent  refuses  (or  otherwise  withholds)  con¬ 
sent,  State  procedures,  such  as  obtaining  a 
court  order  authorizing  the  pubUc  agency 
to  conduct  the  evaluation  or  provide  the 
education  and  related  services,  must  be 
followed. 

If,  however,  there  is  no  legal  requirement 
for  consent  outside  of  these  regulations,  the 
public  agency  may  use  the  due  process  pro¬ 
cedures  under  this  subpart  to  obtain  a  deci¬ 
sion  to  allow  the  evaluation  or  services  with¬ 
out  parental  consent.  The  agency  must  notify 
the  parent  of  its  actions,  and  the  parent  has 
appeal  rights  as  well  as  rights  at  the  hearing 
itself. 

§  1 21a. 505  Coiilont  of  notice. 

(a)  The  notice  under  5  121a.504  must 
include: 

(1)  A  full  explanation  of  all  of  the 
procedural  safeguards  available  to  the 
parents  under  Subpart  E; 

(2)  A  description  of  the  action  pro¬ 
posed  or  refused  by  the  agency,  an  ex¬ 
planation  of  why  the  agency  proposes  or 
refuses  to  take  the  action,  and  a  de¬ 
scription  of  any  options  the  agency  con¬ 
sidered  and  the  reasons  why  those  op¬ 
tions  were  rejected; 

(3)  A  description  of  each  evaluation 
procedure,  test,  record,  or  report  the 
agency  uses  as  a  basis  for  the  proposal 
or  refusal;  and 

(4)  A  description  of  any  other  factors 
which  are  relevant  tc  the  agency’s  pro¬ 
posal  or  refusal. 

(b)  The  notice  must  be: 

a)  Written  in  language  understand¬ 
able  to  the  general  public,  and 

(2)  Provided  in  the  native  language 
of  the  parent  or  other  mode  of  commu¬ 
nication  used  by  the  parent,  unless  it  is 
clearly  not  feasible  to  do  so. 

(c)  If  the  native  language  or  other 
mode  of  communication  of  the  parent 
is  not  a  written  language,  the  State  or 
local  educational  agency  shall  take  steps 
to  insure: 

(1)  That  the  notice  is  translated  orally 
or  by  other  means  to  the  parent  in  his 
or  her  native  language  or  other  mode  of 
communication ; 

(2)  That  the  parent  understands  the 
content  of  the  notice,  and 

<  3 )  That  there  is  written  evidence  that 
the  requirements  in  paragraph  (c)  (1) 
and  (.2)  of  this  section  have  been  met. 

(20  U.S.C.  1415ib)  (1)  (D)) 

§  121a.506  Impartial  due  proee>;«  hear¬ 
ing. 

(a)  A  parent  or  a  public  educatimial 
agency  may  initiate  a  hearing  on  any  of 
the  matters  described  in  §  121a.504(a)  (1) 
and  (2). 

(b)  The  hearii^  must  be  conducted  by 
the  State  educational  agency  or  the  pub¬ 
lic  agency  directly  respfxisible  for  the 
education  of  the  child,  as  determined 
under  State  statute.  State  regulation,  or 
a  written  policy  of  the  State  educational 
agency. 

(c)  The  public  agency  shall  inform  the 
parent  of  any  free  or  low-cost  legal  and 
other  relevant  services  availahle  in  the 
area  if: 

(1)  The  parent  requests  the  informa¬ 
tion;  or 


(2)  The  parent  or  the  agency  initiates 
a  hearing  under  this  section. 

(20  U.S.C.  1416(b)(2).) 

Comment:  Many  States  have  pointed  to 
the  success  of  using  mediation  as  an  Inter¬ 
vening  step  prior  to  conducting  a  fmmal  due 
process  hearing.  Although  the  process  of 
mediation  la  not  required  by  the  statute  or 
these  regulations,  an  agency  may  wish  to 
suggest  mediation  in  disputes  concerning  the 
Identiflcatlon.  evaluatK^  and  educational 
placMnent  of  handicapped  ohiidren,  and  the 
provision  of  a  free  appropriate  public  educa¬ 
tion  to  those  chlldTen.  Mediations  have  been 
condticted  by  membans  of  State  educational 
agencies  or  local  educaticmal  agency  person¬ 
nel  who  were  not  previously  involved  in  the 
particular  case.  In  many  cases,  mediation 
leads  to  rest^utton  of  differences  between 
parents  and  agencies  without  the  develop¬ 
ment  of  an  adversarial  relationship  and  with 
minimal  etnotiotial  stress.  However,  media¬ 
tion  may  not  be  used  to  deny  ot  delay  a 
parent's  rights  under  this  subpart. 

§  121a.507  Impartial  hearing  officer. 

(a)  A  hearing  may  not  be  conducted: 

(1)  By  a  person  who  is  an  employee 
of  a  public  agency  which  is  involved  in 
the  education  or  care  of  the  child,  or 

(2)  By  any  person  having  a  personal 
or  professionid  Interest  which  would  con¬ 
flict  wdth  his  or  her  objectivity  in  the 
hearing. 

(b)  A  person  who  otherwise  qualifies  to 
conduct  a  hearing  under  paragraph  (a) 
of  this  section  is  not  an  employee  of  tlie 
agency  solely  because  he  or  she  is  paid 
by  the  agency  to  serve  as  a  hearing  offi¬ 
cer. 

<c)  Each  public  agency  shall  keep  a  list 
of  the  persons  who  serve  as  hearing  offi¬ 
cers.  The  list  must  Include  a  statement  of 
the  qualifications  of  each  of  those  per¬ 
sons. 

(20  U.S.C.  1414(b)(2).) 

§  121a. 508  Hearing  rights. 

(a)  Any  party  to  a  hearing  has  the 
right  to: 

(1)  Be  accompanied  and  advised  by 
counsel  and  by  individuals  with  special 
knowledge  or  training  with  respect  to  the 
problems  of  handicapped  children; 

(2)  Present  evidence  and  confront, 
cross-examine,  and  compel  the  attend¬ 
ance  of  witnesses; 

(3)  Prohibit  the  introduction  of  any 
evidence  at  the  hearing  that  has  not  been 
disclosed  to  that  party  at  least  five  days 
before  the  hearing; 

(4)  Obtain  a  written  or  electronic  ver¬ 
batim  reccH'd  of  the  hearing; 

(5)  Obtain  written  findings  of  fact  and 
decisions.  (The  public  agency  shall  trans¬ 
mit  those  findings  and  decisions,  after 
deleting  any  personally  identifiable  in¬ 
formation,  to  the  State  advisory  panel 
established  under  Subpart  F) . 

(b)  Parents  involved  in  hearings  must 
be  given  the  right  to: 

(1)  Have  the  (ffiild  who  is  the  subject 
of  the  hearing  present;  and 

(2)  Open  the  hearing  to  the  public. 

(20  U.S.C.  1415(d).) 

§  121a«509  Hearing  deetrion;  app«'ul. 

A  decision  made  in  a  hearing  con¬ 
ducted  imder  this  subpart  is  final,  unless 
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a  party  to  the  hearing  appeals  tiie  deci¬ 
sion  under  §  121a.510  or  §  121a.511. 

(20  U.S,C.  1416(C).) 

§  121a. 510  Administrative  appeal;  im¬ 
partial  review. 

(a)  If  the  hearing  is  conducted  by  a 
public  agency  other  than  the  State  edu¬ 
cational  agency,  any  party  aggrieved  by 
the  findings  and  decision  in  the  hearing 
may  appeal  to  the  State  educational 
agency. 

(b)  If  there  is  an  appeal,  the  State 
educational  agency  shall  conduct  an  im¬ 
partial  review  of  the  hearing.  The  ofiBcial 
conducting  the  review  shall : 

(1)  Examine  the  entire  hearing  rec¬ 
ord; 

(2)  Insure  that  the  procedures  at  the 
hearing  were  consistent  with  the  require¬ 
ments  of  due  process; 

(3)  Seek  additional  evidence  if  neces¬ 
sary.  If  a  hearing  is  held  to  receive  addi¬ 
tional  evidence,  the  rights  in  §  121a.508 
apply; 

(4)  Afford  the  parties  an  opportunity 
for  oral  or  written  argument,  or  both, 
at  the  discretion  of  the  reviewing  offi¬ 
cial; 

(5)  Make  an  independent  decision  on 
completion  of  the  review;  and 

(6)  Give  a  copy  of  written  findings 
and  the  decision  to  the  parties. 

(c)  The  decision  made  by  the  review¬ 
ing  official  is  final,  unless  a  party  brings 
a  civil  action  under  §  121a-512. 

(20  U.S.C.  1415  (C),  (d):  H.  Rep.  No.  94-664, 
at  p.  49  (1975).) 

Comment.  1.  The  State  educational  agency 
may  conduct  its  review  either  directly  or 
through  another  State  agency  acting  on  its 
behalf.  However,  the  State  educational 
agency  remains  responsible  for  the  final  de¬ 
cision  on  review. 

2.  All  parties  have  the  right  to  continue 
to  be  represented  by  counsel  at  the  State 
administrative  review  level,  whether  or  not 
the  reviewing  ofRclal  determines  that  a  fur¬ 
ther  hearing  is  necessary.  If  the  reviewing 
official  decides  to  hold  a  hearing  to  receive 
additional  evidence,  the  other  rights  in  sec¬ 
tion  121a. 508,  relating  to  hearings,  al.so 
apply. 

§  121a. 511  Civil  action. 

Any  party  aggrqvied  by  the  findings 
and  decision  made  in  a  hearing  who 
does  not  have  the  right  to  appeal  imder 
§  121a.510  of  this  subpart,  and  any  party 
aggrieved  by  the  decision  of  a  reviewing 
officer  under  §  121a.510  has  the  right  to 
bring  a  civil  action  imder  section  615(e) 
(2)  of  the  Act. 

(20  U.S.C.  1415.) 

§  121a. 512  Timeliness  and  convenience 
of  hearings  and  reviews. 

(a)  The  public  agency  shall  insure 
that  not  later  than  45  days  after  the 
receipt  of  a  request  for  a  hearing: 

(1)  A  final  decision  is  reached  in  the 
hearing;  and 

(2)  A  copy  of  the  decision  is  mailed 
to  each  of  the  parties. 

(b)  The  State  educational  agency 
shall  insure  that  not  later  than  30  days 


after  the  receipt  of  a  request  for  a 
review: 

(1)  A  final  decision  is  reached  in  the 
review;  and 

(2)  A  copy  of  the  decision  is  mailed  to 
each  of  the  parties. 

(c)  A  hearing  or  reviewing  officer  may 
grant  specific  extensions  of  time  beyond 
the  periods  set  out  in  paragraphs  (a) 
and  (b)  of  this  section  at  the  request  of 
either  party. 

(d)  Each  hearing  and  each  review 
involving  oral  arguments  must  be  con¬ 
ducted  at  a  time  and  place  which  is  rea¬ 
sonably  convenient  to  the  parents  and 
child  involved. 

(20  U.S.C.  1415.) 

§  121a.513  Child’  8  status  during  pro¬ 
ceedings.  ^ 

(a)  During  the  pendency  of  any  ad¬ 
ministrative  or  judicial  proceeding  re¬ 
garding  a  complaint,  unless  the  public 
agency  and  the  parents  of  the  child  agree 
otherwise,  the  child  involved  in  the  com¬ 
plaint  must  remain  in  his  or  her  present 
educational  placement. 

(b)  If  the  complaint  involves  an  ap¬ 
plication  for  initial  admission  to  public 
school,  the  child,  with  the  consent  of 
the  parents,  must  be  placed  in  the  public 
school  program  until  the  completion  of 
all  the  proceedings. 

(20  U.S.C.  1415(e)(3).) 

Comment.  Section  121a.513  does  not  per¬ 
mit  a  child’s  placement  to  be  changed  dur¬ 
ing  a  complaint  proceeding,  unless  the  par¬ 
ents  and  agency  agree  otherwise.  While  the 
placement  may  not  be  changed,  this  does  not 
preclude  the  agency  from  using  Its  normal 
procedures  for  dealing  with  children  who  are 
endangering  themselves  or  others. 

§  12Ia.5r4  Surrogiite  parents. 

(a)  General.  Each  public  agency  shall 
insure  that  the  rights  of  a  child  are  pro¬ 
tected  when: 

(1)  No  parent  (as  defined  in  §  121a. 10) 
can  be  identified; 

(2)  The  public  agency,  after  reason¬ 
able  efforts,  cannot  discover  the  where¬ 
abouts  of  a  parent;  or 

(3)  The  child  is  a  ward  of  the  State 
under  the  laws  of  that  State. 

(b)  Duty  of  public  agency.  The  duty 
of  a  public  agency  under  paragraph  (a) 
of  this  section  includes  the  assignment 
of  an  individual  to  act  as  a  surrogate 
for  the  parents.  This  must  include  a 
method  (1)  for  determining  whether  a 
child  needs  a  surrogate  parent,  and  (2) 
for  assigning  a  surrorate  parent  to-the 
child. 

(c)  Criteria  for  selection  of  surrogates. 
(1)  The  public  agency  may  select  a  sur¬ 
rogate  parent  in  any  way  permitted 
imder  State  law. 

(2)  Public  agencies  shall  insure  that  a 
person  selected  as  a  surrogate: 

(i)  Has  no  interest  that  conflicts  with 
the  interests  of  the  child  he  or  she  repre¬ 
sents;  and 

(11)  Has  knowledge  and  skills,  that  in¬ 
sure  adequate  representation  of  the  child. 

(d)  Non-employee  requirement;  com¬ 
pensation.  (1)  A  person  assigned  as  a 


surrogate  may  not  be  an  employee  of  a 
public  agency  which  is  involved  in  the 
education  or  care  of  the  child. 

(2)  A  person  who  otherwise  qualifies 
to  be  a  surrogate  parent  under  paragraph 

(c)  and  (d)  (1)  of  this  section,  is  not  an 
employee  of  the  agency  solely  because  he 
or  she  is  paid  by  the  agency  to  serve  as  a 
surrogate  parent. 

(e)  Responsibilities.  The  surrogate 
parent  may  represent  the  child  in  all 
matters  relating  to: 

(1)  The  identification,  evaluation,  and 
educational  placement  of  the  child,  and 

(2)  The  provision  of  a  free  appropri¬ 
ate  public  education  to  the  child. 

(20U.S.C.  1415(b)  (1)  (B).) 

Protection  in  Evaluation  Procedures 
§  ]21a.530  General. 

(a)  Each  State  educational  agency 
shall  insure  that  each  public  agency 
establishes  and  implements  procedures 
which  meet  the  requirements  of  §§  121a.- 
530-121a.534. 

(b)  Testing  and  evaluation  materials 
and  procedures  used  for  the  purposes  of 
evaluation  and  placement  of  handi¬ 
capped  children  must  be  selected  and 
administered  so  as  not  to  be  racially  or 
culturally  discriminatory. 

(20  U.S.C.  1412(5)  (C).) 

§  121a. 531  Prcplarenient  evaluation. 

Before  any  action  is  taken  with  re¬ 
spect  to  the  initial  placement  of  a  handi¬ 
capped  child  in  a  special  education  pro¬ 
gram,  a  full  and  individual  evaluation 
of  the  child’s  educational  needs  must  be 
conducted  in  accordance  with  the  re¬ 
quirements  of  §  121a.532. 

(20  U.S.C.  1412(6)  (C).) 

§  121a.532  Evaluation  procedures. 

State  and  local  educational  agencies 
shall  insure,  at  a  minimum,  that: 

•  (a)  Tests  and  other  evaluation 

materials: 

(1)  Are  provided  and  administered  in 
the  child’s  native  language  or  other  mode 
of  commimication,  unless  it  is  clearly  not 
feasible  to  do  so; 

(2)  Have  been  validated  for  the  spe¬ 
cific  purpose  for  which  they  are  used; 
and 

(3)  Are  administered  by  trained  per¬ 
sonnel  in  conformance  with  the  instruc¬ 
tions  provided  by  their  producer; 

(b)  Tests  and  other  evaluation  materi¬ 
als  include  those  tailored  to  assess  spe¬ 
cific  areas  of  educational  need  and  not 
merely  those  which  are  designed  to  pro¬ 
vide  a  single  general  intelligence  quo¬ 
tient; 

(c)  Tests  are  selected  and  adminis¬ 
tered  so  as  best  to  ensure  that  when  a 
test  is  administered  to  a  child  with  im¬ 
paired  sensory,  manual,  or  speaking 
skills,  the  test  results  accurately  re¬ 
flect  the  child’s  aptitude  or  achievement 
level  or  whatever  other  factors  the  test 
purports  to  measure,  rather  than  reflect¬ 
ing  the  child’s  impaired  sensory,  manual, 
or  speaking  skills  (except  where  those 
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-<^kiiu  are  the  factors  which  the  test  pur> 
ports  to  measure) ; 

(d)  No  single  procedure  is  used  as  the 
sole  criterion  for  determining  an  appro¬ 
priate  educational  program  for  a  c^d; 
and 

(e)  The  evaluation  is  made  by  a  mul¬ 
tidisciplinary  team  or  group  of  persons, 
including  at  least  one  teacher  or  other 
specialist  with  knowledge  in  the  area  of 
.suspected  disability. 

<f)  The  child  is  assessed  in  all  areas 
related  to  the  suspected  disability,  in¬ 
cluding,  where  appropriate,  health,  vi¬ 
sion,  hearing,  social  and  emotional 
status,  general  intelligence,  academic 
performance,  communicative  status,  and 
motor  abilities. 

(20  U.S.C.  1412(5)  (C).) 

Comment.  Children  who  have  a  speech  im¬ 
pairment  as  their  primary  handicap  may  not 
need  a  complete  battery  of  assessments  (e.g., 
psychological,  physical,  or  adaptive  be¬ 
havior)  .  However,  a  qualified  speech-language 
pathologist  would  (1)  evaluate  each  speech 
impaired  child  using  procedures  that  are  ap¬ 
propriate  for  the  diagnosis  and  appraisal  of 
speech  and  language  disorders,  and  (2)  where 
necessary,  make  referrals  for  additional  as¬ 
sessments  needed  to  make  an  appropriate 
placement  decision. 

§  121a. 533  Placenicnl  procedures. 

(a)  In  interpreting  evaluation  data 
and  in  making  placement  decisions,  each 
public  agency  shall: 

( 1 )  Draw  upon  information  from  a  va¬ 
riety  of  sources,  including  aptitude  and 
achievement  tests,  teacher  recommenda¬ 
tions,  physical  condition,  social  or  cul¬ 
tural  background,  and  adaptive  behavior; 

(2)  Insure  that  Information  obtained 
from  all  of  these  sources  is  documented 
and  carefully  considered; 

(3)  Insure  that  the  placement  decision 
is  made  by  a  group  of  persons.  Including 
persons  knowledgeable  about  the  child, 
the  meaning  of  the  evaluation  data,  and 
the  placement  options;  and 

(4)  Insure  that  the  placement  deci¬ 
sion  is  made  in  conformity  with  the  least 
restrictive  environment  rules  in  §§  121a.- 
550-121a.554. 

(b)  If  a  determination  is  made  that 
a  child  is  handicapped  and  needs  special 
education  and  related  services,  an  indi¬ 
vidualized  education  program  must  be 
developed  for  the  child  in  accordance 
with  §S  121a.340-121a.349  of  Subpart  C. 
(20  U.S.C.  1412(5)  (C):  1414(a)(5).) 

Comment.  Paragraph  (a)(1)  Includes  a 
list  of  examples  of  sources  that  may  be  used 
by  a  public  agency  In  making  placement  de- 
eislons.  The  agency  would  not  have  to  use  all 
the  soiurces  in  every  instance.  The  point  of 
the  requirement  is  to  insure  that  more  than 
one  source  is  used  in  interpreting  evaluation 
data  and  in  making  placement  decisions.  For 
example,  while  all  of  the  named  sources  would 
have  to  be  used  for  a  child  whose  suspected 
disability  is  mental  retardation,  they  would 
not  be  necessary  for  certain  other  handicap¬ 
ped  children,  such  as  a  child  who  has  a  se¬ 
vere  articulation  disorder  as  his  primary 
handicap.  For  such  a  child,  the  speech-lan¬ 
guage  pathologist,  in  complying  with  the 
nauitlaouroe  requirement,  might  use  (1)  a 
standardized  test  of  artlculatlan.  and  (2)  ob¬ 
servation  of  the  child’s  articulation  behavior 
la  oooversatlonai  speech. 


§  121a. 534  Reevahiation. 

Each  State  and  local  educational 
agoicy  shall  insure: 

(a)  That  each  handicapped  child’s  in¬ 
dividualized  education  program  is  re¬ 
viewed  In  accordance  with  §§  121a.340 — 
121a.349  of  Subpart  C,  and 

(b)  That  an  evaluation  of  the  child, 
based  on  procedures  which  meet  the  re¬ 
quirements  imder  §  121a.532,  is  con¬ 
ducted  every  three  years  or  more  fre¬ 
quently  if  conditions  warrant  or  if  the 
child’s  parent  or  teacher  requests  an 
evaluation. 

(20  U.S.C.  1412(5)  (c)  .) 

Least  Restrictive  Environment 
§  121a. 550  General. 

(a)  Each  State  educational  agency 
shall  Insure  that  each  public  agency  es¬ 
tablishes  and  implements  procedures 
which  meet  the  requirements  of  §  §  121a.- 
550-121a.556. 

(b)  Each  public  agency  shall  insure: 

(1)  That  to  the  maximum  extent  ap¬ 
propriate,  handicapped  children,  includ¬ 
ing  children  in  public  or  private  institu¬ 
tions  or  other  care  facilities,  are  edu¬ 
cated  with  children  who  are  not  handi¬ 
capped,  and 

(2)  Tliat  special  classes,  separate 
schooling  or  other  removal  of  handi¬ 
capped  children  from  the  regular  edu¬ 
cational  environment  ocem’s  only  when 
the  nature  or  severity  of  the  handicap  is 
such  that  education  in  regular  classes 
with  the  use  of  supplementary  aids  and 
services  cannot  be  achieved  satisfactorily. 

(20  U.S  C.  1412(5)  (B);  1414(a)  (1)  (C)  (iv) .) 

§  121a. 551  Coiilinuuin  of  alternative 
placements. 

(a)  Each  public  agency  shall  insure 
that  a  continuum  of  alternative  place¬ 
ments  is  available  to  meet  the  needs  of 
handicapped  children  for  special  educa¬ 
tion  and  related  services. 

(b)  The  continuum  required  under 
paragraph  (a)  of  this  section  must: 

(1)  Include  the  alternative  placements 
listed  in  the  definition  of  special  educa¬ 
tion  under  §  121a.l3  of  Subpart  A  (in¬ 
struction  in  regular  classes,  special 
classes,  special  schools,  home  instruc¬ 
tion,  and  instruction  in  hospitals  and 
institutions) ,  and 

(2)  Make  provision  for  supplementary 
services  (such  as  resource  room  or  itin¬ 
erant  instruction)  to  be  provided  in  con¬ 
junction  with  regular  class  placement. 

(20  UB.C.  1412(5)  (B).) 

§  121a.552  Plarenients. 

Each  public  agency  shall  insure  that: 

(a)  Each  handicapped  child’s  educa¬ 
tional  placement: 

(1)  Is  determined  at  least  annually, 

(2)  Is  based  on  his  or  her  individual¬ 
ized  education  program,  and 

(3)  Is  as  close  as  possible  to  the  child’s 
home; 

(b)  The  various  alternative  place¬ 
ments  Included  under  $  121a.551  are 
available  to  the  extent  necessary  to  Im- 
plemmt  the  Individualized  education 
program  for  each  handicapped  child; 


(c)  Unless  a  handicapped  child's  in¬ 
dividualized  education  program  requires 
some  other  arrangement,  the  child  is  ed¬ 
ucated  in  the  school  which  he  or  she 
would  attend  if  not  handicapped;  and 

(d)  In  selecting  the  least  restrictive 
environment,  consideration  is  given  to 
any  potential  harmful  effect  on  the  child 
or  on  the  quality  of  services  which  he 
or  she  needs. 

(20  U.S.C.  1412(5)  (B)  .) 

Comment.  Section  121a.552  includes  some 
of  the  main  factors  which  must  be  consid¬ 
ered  in  determining  the  extent  to  which  a 
handicapped  child  can  bo  educated  with 
children  who  are  not  handicapped.  The  over¬ 
riding  rule  in  this  section  is  that  placement 
decisions  must  be  made  on  an  individual 
basis.  The  section  also  requires  each  agency 
to  have  varlotis  alternative  placements  avail¬ 
able  in  order  to  insure  that  each  handicapped 
child  receives  an  education  which  is  ap¬ 
propriate  to  his  or  her  individual  needs. 

The  analysis  of  the  regulations  for  Section 
504  of  the  Rehabilitation  Act  of  1973  (45  CFR 
Part  84 — Appendix,  Paragraph  24)  Includes 
several  points  regarding  educational  place¬ 
ments  of  handicapped  children  which  are 
pertinent  to  this  section; 

1.  With  respect  to  determining  proper 
placements,  the  analysis  states;  “*  *  *  it 
should  be  stressed  that,  where  a  handicapped 
child  is  so  disruptive  in  a  regular  classroom 
that  the  education  of  other  students  is  sig¬ 
nificantly  Impaired,  the  needs  of  the  handi¬ 
capped  child  cannot  be  met  in  that  environ¬ 
ment.  Therefore  regular  placement  would  not 
be  appropriate  to  his  or  her  needs  •  * 

2.  With  respect  to  placing  a  handicapped 
child  in  an  alternate  setting,  the  analysis 
states  that  among  the  factors  to  be  con¬ 
sidered  in  placing  a  child  is  the  need  to 
place  the  child  as  close  to  home  as  possible. 
Recipients  are  required  to  take  this  factor 
into  account  in  making  placement  decisions. 
The  parent's  right  to  challenge  the  place¬ 
ment  of  their  child  extends  not  only  to  place¬ 
ment  in  special  classes  or  separate  schools, 
but  also  to  placement  in  a  distant  school, 
particularly  in  a  residential  program.  Aii 
equally  appropriate  education  program  may 
exist  closer  to  home;  and  this  issue  may  be 
raised  by  the  parent  under  the  due  process 
provisions  of  this  subpart. 

§  12 la. 553  NonacadeBtic  settings. 

In  providing  or  arranging  for  the  pro¬ 
vision  of  nonacademic  and  extracurricu¬ 
lar  services  and  activities,  including 
meals,  recess  periods,  and  the  services 
and  activities  set  forth  in  S  121a.306  of 
Subpart  C,  each  public  agency  shall  in¬ 
sure  that  each  handicapi>ed  child  partic¬ 
ipates  with  nonhandicapped  children  in 
those  services  and  activities  to  the  maxi¬ 
mum  extent  appropriate  to  the  needs  of 
that  child. 

(20  U.S.C.  1412<5)(B).)  , 

Comment.  Soctlon  121a.553  is  taken  from 
a  new  requirement  in  the  final  regulations 
for  Section  504  oi  the  Rehabilitation  Act  of 
1973.  With  respect  to  thla  requirement,  the 
analysis  of  the  Section  504  Bi^ulations  in¬ 
cludes  the  following  statement;  "[A  new 
paragr^hl  specifies  that  handicapped  chil¬ 
dren  must  also  be  provided  Bonaeademlc 
services  in  as  Integraitad  »  atting  as  possi¬ 
ble.  This  requirement  is  espsolally  important 
for  children  whose  eduoattonaJ  needs  neces¬ 
sitate  their  being  s<d^y  with  other  handi¬ 
capped  children  during  most  of  each  day.  To 
the  maximum,  extent  appropriate,  children 
in  residential  settings  are  also  to  be  provided 
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opportunities  for  participation  otlier 

children.”  (46  CFR  Part  84 — ^Appendix,  Para¬ 
graph  24.) 

§  121  a. 554  Children  in  public  or  private 
institutions. 

Each  State  educational  agency  shall 
make  arrangements  with  public  and  pri¬ 
vate  institutions  (such  as  a  memorandum 
of  agreement  or  special  implementation 
procedures)  as  may  be  necessary  to  in¬ 
sure  that  §  121a.550  is  effectively  imple¬ 
mented. 

(20U.S.C.  1412(5)  (B).) 

Comment.  Under  section  612(5)  (B)  of  the 
statute,  the  requirement  to  educate  handi¬ 
capped  children  with  nonhandicapped  chil¬ 
dren  also  applies  to  chUdren  in  public  and 
private  institutions  or  other  care  facilities. 
Each  State  educational  agency  must  insure 
that  each  appUcable  agency  and  institution 
In  the  State  Implements  this  requirement. 
Regardless  of  other  reasons  for  institutional 
placement,  no  child  in  an  institution  who  is 
capable  of  education  in  a  regular  public 
school  setting  may  be  denied  access  to  an 
education  in  that  setting. 

§  121a. 555  Technical  assislanoo  and 
training  activities. 

Each  State  educational  agency  shall 
carry  out  activities  to  insure  that  teach¬ 
ers  and  administrators  in  all  public 
agencies: 

(a)  Are  fully  informed  about  their  re¬ 
sponsibilities  fOT  implementing  §  121a.- 
550,  and 

(b)  Are  provided  with  technical  as¬ 
sistance  and  training  necessary  to  assist 
them  in  this  effoH. 

(20U.S.C.  1412(5)  (B).) 

§  121a. 556  Monitoring  activities. 

(a)  The  State  educational  agency 
shall  carry  out  activities  to  Insure  that 
S  121a.550  is  implemented  by  each  public 
agency. 

(b)  If  there  is  evidence  that  a  public 
agency  makes  placements  that  are  in¬ 
consistent  with  S  121a.550  of  this  sub¬ 
part,  the  State  educational  agency: 

(1)  Shall  review  the  public  agency’s 
justification  for  its  actions,  and 

(2)  Shall  assist  in  planning  and  im¬ 
plementing  any  necessary  corrective 
action. 

(20  U.S.C.  1412(5)  (B).) 

Confidentiality  of  Information 
§  121a. 560  Definitions. 

As  used  in  this  subpart: 

“Destruction”  means  physical  destruc¬ 
tion  or  removal  of  personal  identifiers 
from  information  so  that  the  informa¬ 
tion  is  no  longer  personally  identifiable. 

“Education  records”  means  the  type  of 
records  covered  under  the  definition  of 
“education  records”  in  Part  99  of  this 
title  (the  regulations  implementing  the 
Family  Educational  Rights  and  Privacy 
Act  of  1974) . 

“Participating  agency”  means  any 
agency  or  institution  which  collects, 
maintains,  or  uses  personally  Identifiable 
Information,  or  from  which  information 
is  obtained,  under  this  part. 

(ao  UB.C.  1412(2)  (D) ;  1417(c) .) 


RULES  AND  REGULATIONS 

§  121a. 561  Notice  to  parents. 

(a)  The  State  educational  agency 
shall  give  notice  which  is  adequate  to 
fully  inform  parents  about  the  require¬ 
ments  imder  §  121a.l28  of  Subpart  B,  in¬ 
cluding: 

(1)  A  description  of  the  extent  to 
which  the  notice  is  given  in  the  native 
languages  of  the  various  population 
groups  in  the  State; 

(2)  A  description  of  the  children  on 
whom  personally  identifiable  informa¬ 
tion  is  maintained,  the  types  of  informa¬ 
tion  sought,  the  methods  the  State  in¬ 
tends  to  use  in  gathering  the  informa¬ 
tion  (including  the  sources  from  whom 
informatimi  is  gathered),  and  the  uses 
to  be  made  of  the  information; 

(3)  A  summary  of  the  policies  and  pro¬ 
cedures  which  participating  agencies 
must  follow  regarding  storage,  disclo¬ 
sure  to  third  parties,  retention,  and  de¬ 
struction  of  personally  identifiable  infor¬ 
mation;  and 

(4)  A  description  of  all  of  the  rights  of 
parents  and  children  regarding  this  in¬ 
formation,  including  the  rights  imder 
section  438  of  the  General  Education 
Provisions  Act  and  Part  99  of  this  title 
(the  Family  Educational  Rights  and  Pri¬ 
vacy  Act  of  1974,  and  implementing  regu¬ 
lations)  . 

(b)  Before  any  major  identification, 
location,  or  evaluation  activity,  the  no¬ 
tice  must  be  published  or  announced  in 
newspapers  or  other  media,  or  both,  with 
circulation  adequate  to  notify  parents 
throughout  the  State  of  the  activity. 

(20  U.S.C.  1412(2)  (D);  1417(c).) 

§  121a.562  Access  righls. 

(a)  Each  participating  agency  shall 
permit  parents  to  inspect  and  review 
any  education  records  relating  to  their 
children  which  are  collected,  maintained, 
or  used  by  the  agency  under  this  part. 
The  agency  shall  comply  with  a  request 
without  unnecessary  delay  and  before 
any  meeting  regarding  an  individualized 
education  program  or  hearing  relating 
to  the  identification,  evaluation,  or 
placement  of  the  child,  and  in  no  case 
more  than  45  days  after  the  request  has 
been  made. 

(b)  The  right  to  inspect  and  review 
education  records  under  this  section  in¬ 
cludes: 

(1)  The  right  to  a  response  frmn  the 
participating  agency  to  reasonable  re¬ 
quests  for  explanations  and  interpreta¬ 
tions  of  the  records; 

(2)  The  right  to  request  that  the 
agency  provide  copies  of  the  records  con¬ 
taining  the  information  if  failure  to  pro¬ 
vide  those  copies  would  effectively  pre¬ 
vent  the  parent  from  exercising  the  right 
to  inspect  and  review  the  recorils;  and 

(3)  The  right  to  have  a  representative 
of  the  parent  inspect  and  review  the 
records. 

(c)  An  agency  may  presume  that  the 
parent  has  authority  to  inspect  and  re¬ 
view  records  relating  to  his  or  her  child 
unless  the  agency  has  been  advised  that 
the  parent  does  not  have  the  authority 
under  applicable  State  law  governing 


such  matters  as  guardianship,  separa¬ 
tion,  and  divorce. 

(20  U.S.C.  1412(2)  (D):  1417(c).) 

§  121a.563  Record  of  access. 

Each  participating  agency  shall  keep  a 
record  of  parties  obtaining  access  to  edu¬ 
cation  records  collected,  maintained,  or 
used  under  this  part  (except  access  by 
parents  and  authorized  employees  of  the 
participating  agency),  including  the 
name  of  the  party,  the  date  access  was 
given,  and  the  purpose  for  which  the 
party  is  authorized  to  use  the  records. 

(20  U.S.p.  1412(2)  (D):  1417(c).) 

§  12 la. 564  Records  on  more  than  one 
child. 

If  any  education  record  includes  in¬ 
formation  on  more  than  one  child,  the 
parents  of  those  children  shall  have  the 
right  to  inspect  and  review  only  the  in¬ 
formation  relating  to  their  child  or  to 
be  informed  of  that  specific  informa¬ 
tion. 

(20  U.S.C.  1412(2)  (D):  1417(c).) 

§  121a. 565  List  of  types  and  Watiuns 
of  information. 

Each  participating  agency  shall  pro¬ 
vide  parents  on  request  a  list  of  the  types 
and  locations  of  ^ucatiim  records  col¬ 
lected,  maintained,  or  used  by  the  agen¬ 
cy. 

(20  U.S.C,  1412(2)  (D):  1417(c).) 

§  12  la. 566  Fees. 

(a)  A  participating  education  agency 
may  charge  a  fee  for  copies  of  records 
which  are  made  for  parents  imder  this 
part  if  the  fee  does  not  effectively  pre¬ 
vent  the  parents  from  exercising  their 
right  to  inspect  and  review  those  records. 

(b)  A  participating  agency  may  not 
charge  a  fee  to  search  for  or  to  retrieve 
information  under  this  part. 

(20  UAC.  1412(2)  (D);  1417(c).) 

§  121a. 567  Amendment  of  records  at 
parent's  request. 

(a)  A  parent  who  believes  that  infor¬ 
mation  in  education  records  collected, 
maintained,  or  used  under  this  part  is 
inaccurate  or  misleading  or  violates  the 
privacy  or  other  rights  of  the  child,  may 
request  the  participating  agency  which 
maintains  the  information  to  amend  the 
information. 

(b)  The  agency  shall  decide  whether 
to  amend  the  information  in  accordance 
with  the  request  within  a  reasonable  pe¬ 
riod  of  time  of  receipt  of  the  request. 

(c)  If  the  agency  decides  to  refuse  to 
amend  the  information  in  accordance 
with  the  request  it  shall  inform  the  par¬ 
ent  of  the  refusal,  and  advise  the  parent 
of  the  right  to  a  hearing  under  §  121a.568. 
(20  U.S.C.  1412(2)  (D);  1417(c).) 

§  121a. 568  OppcHiunity  for  a  hearing. 

The  agency  shall,  on  request,  provide 
an  opportimil7  for  a  hearing  to  challenge 
information  In  educaticm  records  to  In¬ 
sure  that  it  is  not  Inaccurate,  misleading. 
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or  otherwise  in  violation  of  the  privacy 
or  other  rights  of  the  child. 

(20  U.S.C.  1412(2)  (D) ;  1417(c) .) 

§  121a.369  Result  of  hearing. 

(a)  If,  as  a  result  of  the  hearing,  the 
agency  decides  that  the  information  is 
inaccurate,  misleading  or  otherwise  in 
violation  of  the  privacy  or  other  rights 
of  the  child,  it  shall  amend  the  informa¬ 
tion  accordingly  and  so  inform  the  par¬ 
ent  in  writing. 

(b)  If,  as  a  result  of  the  hearing,  the 
agency  decides  that  the  information  is 
not  inaccurate,  misleading,  or  otherwise 
in  violation  of  the  privacy  or  other  rights 
of  the  child,  it  shall  inform  the  parent  of 
the  right  to  place  in  the  records  it  main¬ 
tains  on  the  child  a  statement  comment¬ 
ing  on  the  information  or  setting  forth 
any  reasons  for  disagreeing  with  the 
decision  of  the  agency. 

(c)  Any  explanation  placed  in  the  rec¬ 
ords  of  the  child  under  this  section  must; 

(1)  Be  maintained  by  the  agency  as 
part  of  the  records  of  the  child  as  long 
as  the  record  or  contested  portion  is 
maintained  by  the  agency  ;  and 

(2)  If  the  records  of  the  child  or  the 
contested  portion  is  disclosed  by  the 
agency  to  any  party,  the  explanation 
must  also  be  disclosed  to  the  party. 

(20  U.S.C.  1412(2)  (D) ;  1417(c) .) 

§  12  la. 570  Hearing  procedures. 

A  hearing  held  under  §  121a.568  of  this 
subpart  must  be  conducted  according  to 
the  procedures  under  §  99.22  of  this  title. 
(20  u  s  e.  1412(2)  (D);  1417(c)  .) 

§  ]2Ta.571  Consent. 

(a)  Parental  consent  must  be  obtained 
before  personally  identifiable  informa¬ 
tion  is: 

(1)  Disclosed  to  anyone  other  than  of¬ 
ficials  of  participating  agencies  collect¬ 
ing  or  using  the  information  under  this 
part,  subject  to  paragraph  (b)  of  this 
section;  or 

(2)  Used  for  any  purpose  otlier  than 
meeting  a  requirement  under  this  part. 

(b)  An  educational  agency  or  institu¬ 
tion  subject  to  Part  99  of  this  title  may 
not  release  information  from  education 
records  to  participating  agencies  with¬ 
out  parental  consent  unless  authorized 
to  do  so  under  Part  99  of  this  title. 

(c)  The  State  educational  agency  shall 
Include  policies  and  procedures  in  its  an¬ 
nual  program  plan  which  are  used  in  tne 
event  that  a  parent  refuses  to  provide 
consent  under  this  section. 

(20U.S.C.  1412(2)  (D):  1417(c)  .) 

§  121  a. 372  Safeguards. 

<a)  Each  participating  agency  shall 
protect  the  confidentiality  of  personally 
identifiable  information  at  collection, 
storage,  disclosure,  and  destruction 
stages. 

(b)  One  official  at  each  participating 
agency  shall  assume  responsibility  for 
insuring  the  confidentiality  of  any  per- 
scaially  identifiable  information. 

(c)  All  persons  collecting  or  using  per¬ 
sonally  Identifiable  Information  must  re¬ 
ceive  training  or  Instruction  regarding 


the  State’s  policies  and  procedures  under 
§  121a.l29  of  Subpart  B  and  Part  99  of 
this  title. 

(d)  Each  participating  agency  shall 
maintain,  for  public  inspection,  a  cur¬ 
rent  listing  of  the  names  and  positions 
of  those  employees  within  the  agency 
who  may  have  access  to  personally 
identifiable  information. 

(20  U.S.C.  1412(2)  (D)  ;  1417(c) .) 

§  121u.373  De^itructiun  uf  iiifunuation. 

(a)  The  public  agency  shall  inform 
parents  when  personally  identifiable  in¬ 
formation  collected,  maintained,  or  used 
under  this  part  is  no  longer  needed  to 
provide  educational  services  to  the  child. 

(b)  The  information  must  be  de¬ 
stroyed  at  the  request  of  the  parents. 
However,  a  perman«it  record  of  a  stu¬ 
dent’s  name,  address,  and  phone  number, 
his  or  her  grades,  attendance  record, 
classes  attended,  grade  level  completed, 
and  year  completed  may  be  maintained 
without  time  limitation. 

(20  U.S.C.  1412(2)  (D) ;  1417(c) .) 

Comment.  Under  section  121a. 573,  the  per¬ 
sonally  Identifiable  information  on  a  handi¬ 
capped  chUd  may  be  retained  permanently 
unless  the  parents  request  that  it  be  de¬ 
stroyed.  Destruction  of  records  is  the  best 
protection  against  improper  and  unauthor¬ 
ized  disclosure.  However,  the  records  may 
be  needed  for  other  purposes.  In  informing 
parents  abo\it  their  rights  under  this  sec¬ 
tion,  the  agency  should  remind  them  that 
the  records  may  be  needed  by  the  child  or 
the  parents  for  social  security  benefits  or 
other  purposes.  If  the  parents  request  that 
the  information  be  destroyed,  the  agency 
may  retain  the  information  in  pargraph  (b). 

§  121  a. 574  CJiildreii's  rights. 

The  State  educational  agency  shall 
include  policies  and  procedures  in  its 
annual  program  plan  regarding  the  ex¬ 
tent  to  which  children  are  afforded 
rights  of  privacy  similar  to  those  af¬ 
forded  to  parents,  taking  into  consider¬ 
ation  the  age  of  the  child  and  type  or 
severity  of  disability. 

(20  U.S.C.  1412(2)  (D):  1417(c).) 

Comment.  Note  that  under  the  regulations 
for  the  Family  Educational  Rights  and  Pri¬ 
vacy  Act  (45  CFR  99.4(a)),  the  rights  of 
parents  regarding  education  records  are 
transferred  to  the  student  at  age  18. 

§  121a. 573  .  Eiiforcemonl. 

The  State  educational  agency  shall 
describe  in  its  annual  program  plan  the 
policies  and  procedures,  including  sanc¬ 
tions,  which  the  State  uses  to  insure 
that  its  policies  and  procedures  are  fol¬ 
lowed  and  that  the  requirements  of  the 
Act  and  the  regulations  in  this  part  are 
met. 

(20U.S.C.  1412(2)(D);  1417(c).) 

§  121a. 576  Office  of  Education. 

If  the  Office  of  Education  or  its  au¬ 
thorized  representatives  collect  any 
personally  identifiable  information 
regarding  handicapped  children  which 
is  not  subject  to  5  U.S.C.  552a  (The  Pri¬ 
vacy  Act  of  1974),  the  Commisslcmer 
shall  apply  the  requirements  of  5  U.S.C. 
section  552a(b)  (l)-(2),  (4)-(ll);  (c) ; 


(d);  (e)(1),  (2),  (3) (A),  (B),  and  (D), 
(5)-(10);  (h) ;  (m);  and  (n).  and  the 
regulations  implementing  those  provi¬ 
sions  in  Part  5b  of  this  title. 

(20  U.S.C.  1412(2)  (D);  1417(c).) 

Office  of  Education  Procedures 
§  12 la. 580  Opportunity  for  a  hearing. 

The  Commissioner  gives  a  State  edu¬ 
cational  agency  reasonable  notice  and 
an  opportunity  for  a  hearing  before 
taking  any  of  the  following  actions: 

(a)  Disapproval  of  a  State’s  annual 
pr<^am  plan  under  §  121a.ll3  of  Sub¬ 
part  B. 

(b)  Withholding  payments  from  a 
State  under  §  121a.590  or  under  section 
434(c)  of  the  General  Education  Pro¬ 
visions  Act. 

(c)  Waiving  the  requirement  under 
§  121a.589  of  this  subpart  regarding 
supplementing  and  supplanting  with 
funds  provided  under  Part  B  of  the  Act. 
(20  U.S.C.  1232c(c);  1413(a)(9)(B):  1413 
(c):  1416.) 

§  12  la. 581  Hearing  panel. 

The  Commissioner  appoints  a  Hear¬ 
ing  Panel  consisting  of  not  less  than 
three  persons  to  conduct  any  hearing 
under  §  121a.530  of  this  subpart. 

(20  U.S.C.  1232c(c):  1413(a)(9)(B):  1413 
(c):  1416.) 

§  12 la. 582  Hearing  procedure**. 

(a)(1)  If  the  Hearing  Panel  deter¬ 
mines  that  oral  testimony  would  not 
materially  assist  the  resolution  of  dis¬ 
puted  facts,  the  Panel  shall  give  each 
party  an  opportunity  for  presenting  the 
case: 

(i)  In  whole  or  in  part  in  writing,  or 

(ii)  In  an  informal  conference  before 
the  Hearing  Panel. 

(2)  The  Hearing  Panel  shall  give  each 
party: 

(i)  Notice  of  the  Issues  to  be  consid¬ 
ered  (if  this  notice  has  not  already  been 
given) ;  and 

(ii)  An  opportunity  to  be  represented 
by  counsel. 

(b>  If  the  Hearing  Panel  determines 
that  oral  testimony  would  materially  as¬ 
sist  the  resolution  of  disputed  facts,  the 
Panel  shall  give  each  party,  in  addition 
to  the  requirements  under  paragraph  (a) 
(2)  of  this  section: 

(1)  An  opportunity  to  obtain  a  record 
of  the  proce^ings; 

(2)  An  opportunity  to  present  wit¬ 
nesses  on  the  party’s  behalf ;  and 

(3)  An  opportunity  to  cross-examine 
witnesses  either  orally  or  with  written 
questions. 

(20  UB.C.  1232C(C):  1413(a)(9)(B);  1413 

(C);  1416.) 

§  121a. 583  Initial  decision;  final  deci¬ 
sion. 

(a)  The  Hearing  Panel  shall  prepare 
an  initial  written  decision  which  includes 
findings  of  fact  and  the  conclusions  based 
on  those  facts. 

(b)  The  Hearing  Panel  shall  mail  a 
copy  of  the  initial  decision  to  each  party 
(or  to  the  party’s  counsel)  and  to  the 
Commissioner,  with  a  notice  that  each 
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party  has  an  opportunity  to  submit  writ¬ 
ten  comments  regarding  the  decision  to 
the  Commissioner  within  a  specified  rea¬ 
sonable  time. 

(c)  The  Initial  decision  of  the  Hear¬ 
ing  Panel  is  the  final  decision  of  the 
Commissioner  unless,  within  25  days 
after  the  end  of  the  time  for  receipt  of 
written  comments,  the  Commissioner  in¬ 
forms  the  Panel  in  writing  that  the  deci¬ 
sion  is  being  reviewed. 

(d)  Review  by  the  Commissioner  is 
based  on  the  decision,  the  written  record, 
if  any,  of  the  Hearing  Panel’s  proceed¬ 
ings,  and  written  comments  or  oral  argu¬ 
ments  by  the  parties. 

(e)  No  decision  under  this  section  be¬ 
comes  final  imtil  it  is  served  on  the  State 
educational  agency  or  its  attorney. 

(20U.S.C.  1232c(c):  1413(a)(9)(b):  1413(c): 
1416.) 

§  121a.589  Waiver  of  requirement  re¬ 
garding  supplementing  and  supplant¬ 
ing  with  Part  B  funds. 

(a)  Under  sections  613(a)(9)(B)  and 
614(a)  (2)  (B)  (ii)  of  the  Act,  State  and 
local  Educational  agencies  must  in¬ 
sure  that  Federal  funds  provided 
under  Part  B  of  the  Act  are  used  to 
supplement  the  level  of  State  and  locsd 
funds  expended  for  the  education  of 
handicapped  children,  and  in  no  case  to 
supplant  those  State  and  local  funds.  Be¬ 
ginning  with  funds  appropriated  for  fis¬ 
cal  year  1979  and  for  each  following  fis¬ 
cal  year,  the  nonsupplanting  require¬ 
ment  only  applies  to  fimds  allocated  to 
local  educational  agencies.  (See  §  121a.- 
372.) 

(b)  If  the  State  provides  clear  and 
convincing  evidence  that  all  handicapped 
children  have  available  to  them  a  free 
appropriate  public  education,  the  Com¬ 
missioner  may  waive  in  part  the  require¬ 
ment  imder  sections  613(a)(9)(B)  and 
614(a)  (2)  (B)  (ii)  of  the  Act  if  the  Com¬ 
missioner  concurs  with  the  evidence  pro¬ 
vided  by  the  State. 

(c)  If  a  State  wishes  to  request  a 
waiver,  it  must  inform  the  Commissioner 
in  writing.  The  Commissioner  then  pro¬ 
vides  the  State  with  a  finance  and  mem¬ 
bership  report  form  which  provides  the 
basis  for  the  request. 

(d)  In  its  request  for  a  waiver,  the 
State  shall  include  the  results  of  a  special 
study  made  by  the  State  to  obtain  evid¬ 
ence  of  the  availability  of  a  free  appro¬ 
priate  public  education  to  all  handi¬ 
capped  children.  Tlie  special  study  must 
include  statements  by  a  representative 
sample  of  organizations  which  deal  with 
handicapped  children,  and  parents  and 
teachers  of  handicapped  children,  relat¬ 
ing  to  the  following  areas : 

(1)  The  adequacy  and  comprehensive¬ 
ness  of  the  State’s  system  for  locating, 
identifying,  and  evaluating  handicapped 
children,  and 

(2)  The  cost  to  parents,  if  any,  for 
education  for  children  enrolled  in  pub¬ 
lic  and  private  day  schools,  and  in  public 
and  private  residential  schools  and  in¬ 
stitutions,  and 

(3)  The  adequacy  of  the  State’s  due 
process  procedures. 

(e)  In  Its  request  for  a  waiver,  the 
State  shall  include  finance  data  relating 


to  the  avallabllliy  of  a  free  appropriate 
public  education  for  all  handicapped 
children.  Including: 

(1)  The  total  current  expenditures  for 
regular  education  programs  and  special 
education  programs  by  function  and  by 
source  of  fimds  (State,  local,  and  Fed¬ 
eral)  for  the  previous  school  year,  and 

(2)  The  full-time  equivalent  member¬ 
ship  of  students  enrolled  in  regular  pro¬ 
grams  and  in  special  programs  in  the 
previous  school  year,  . 

(f)  ’The  Commissioner  considers  the 
information  which  the  State  provides 
under  paragraph  (d)  and  (e)  of  this 
section,  along  with  any  additional  in¬ 
formation  he  may  request,  or  obtain 
through  on-site  reviews  of  the  State’s 
education  programs  and  records,  to  de¬ 
termine  if  all  children  have  available 
to  them  a  free  appropriate  public  educa¬ 
tion,  and  if  so,  the  extent  of  the  waiver. 

(g)  ’The  State  may  request  a  hearing 
under  §§  121a.580-121a.583  with  regard 
to  any  final  action  by  the  Commissioner 
under  this  section. 

(20  U.S.C.  1411  (c)  (3) ;  1413(a)  (9)  (B) .) 

§  121a.590  Withholding  payments. 

(a)  ’The  Commissioner  may  make  the 
following  findings  only  after  reasonable 
notice  and  an  opportunity  for  a  hearing 
under  §§  121a.580-121a.583  to  the  State 
educational  agency  involved  (and  to  any 
local  educational  agency  affected  by  any 
failure  described  in  paragraph  (a)(2)  of 
this  section) : 

(1)  That  there  has  been  a  failure  to 
comply  substantially  with  the  provisions 
of  section  612  and  613  of  the  Act,  or 

(2)  ’That  in  the  administration  of  the 
annual  program  plan  there  is  a  failure 
to  comply  with  any  provision  of  this  part 
or  with  any  requirement  in  the  applica¬ 
tion  of  a  local  educational  agency  ap¬ 
proved  by  the  State  educational  agency 
under  the  annual  program  plan. 

(b)  After  making  either  of  the  find¬ 
ings  in  paragraph  (a)  of  this  section,  the 
Commissioner: 

(1)  Shall,  after  notifying  the  State 
educational  agency,  withhold  any  fur¬ 
ther  payments  to  the  State  under  this 
part,  and 

(2)  May,  after  notifying  the  State 
educational  agency,  withhold  further 
payments  to  the  State  under  the  Federal 
programs  referred  to  in  §  121a.l39  of 
Subpyart  B  which  are  within  his  jurisdic¬ 
tion,  to  the  extent  that  funds  under  those 
programs  are  available  for  the  provision 
of  assistance  for  the  education  of  handi¬ 
capped  children. 

(c)  If  the  Commissioner  withholds 
payments  under  paragraph  (b)  of  this 
section  he  may  determine: 

(1)  That  withholding  Is  limited  to  pro¬ 
grams  or  projects  under  the  aimual  pro¬ 
gram  plan,  or  portions  of  it,  affected  by 
the  failure,  or 

(2)  ’That  the  State  educational  agency 
must  not  make  further  pajrments  under 
Part  B  of  the  Act  to  specified  local  educa- 
ticmal  agencies  affected  by  the  failure. 
(20  U.S.C.  1416(a) .) 


§  121a.591  Reiastating  payments. 

Until  the  Commissioner  is  satisfied 
that  there  is  no  longer  any  failure  to 
comply  with  the  provisions  of  this  part, 
as  specified  in  §  121a.590(a) : 

(a)  No  further  pasmients  shall  be 
made  to  the  State  under  this  part  or 
under  the  Federal  programs  specified  in 
section  613(a)  (2)  of  the  Act  which  are 
within  his  jurisdiction  to  the  extent 
that  funds  under  those  programs  are 
available  for  the  provision  of  assistance 
for  the  education  of  handicapped  chil¬ 
dren,  or 

(b)  Payments  by  the  State  educational 
agency  under  this  part  shall  be  hmited 
to  local  educational  agencies  whose  ac¬ 
tions  did  not  cause  or  were  not  involved 
in  the  failure. 

(20  U.S.C.  1416(a).) 

§  12 la. 592  Public  notice  by  Stale  and 
local  educational  agencies. 

Any  State  educational  agency  and  local 
educational  agency  which  receives  a  no¬ 
tice  imder  §  121a.590(a)  shall  by  means 
of  a  pubhc  notice,  take  any  necessary 
measures  to  inform  the  public  within  the 
agency’s  jurisdiction  of  the  pendency  of 
the  action. 

(20  U.S.C.  1416(a).) 

§  12 la. 593  Judicial  review  of  Commis¬ 
sioner’s  final  action  on  annual  pro¬ 
gram  plan. 

If  any  State  Is  dissatisfied  with  the 
Commissioner’s  final  action  with  respect 
to  its  annual  program  plan  submitted 
under  Subpart  B,  the  State  may  under 
section  616(b)  of  the  Act,  within  sixty 
days  after  notice  of  the  action,  file  a  peti¬ 
tion  for  review  of  that  action  with  the 
United  States  Court  of  Appeals  for  the 
circuit  in  which  the  State  is  located. 

(20  U.S.C.  1416(b).) 

Subpart  F — State  Administration 

State  Educational  Agency 
Responsibilities:  General 

§  121n.600  Responsibility  for  all  educa¬ 
tional  programs. 

(a)  The  State  educational  agency  is 
responsible  for  insuring; 

(1)  ’That  the  requirements  of  this  part 
are  carried  out;  and 

(2)  That  each  educational  program 
for  handicapped  children  administered 
within  the  State,  including  each  pro¬ 
gram  administered  by  any  other  public 
agency : 

(i)  Is  under  the  general  supervision  of 
the  persons  responsible  for  educational 
programs  for  handicapped  children  in 
the  State  educational  agency,  and 

(ii)  Meets  education  standards  of  the 
State  educational  agency  (including  the 
requirements  of  this  part). 

(b)  The  State  must  comply  with  para¬ 
graph  (a)  of  this  section  through  State 
statute.  State  regulation,  signed  agree¬ 
ment  between  respective  agency  officials, 
or  other  documents. 

(20  U5.C.  1412(6).) 

Comment.  The  requirement  In  i  121a.600 
(a)  Is  taken  essentially  verbatim  from  sec- 
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tion  612(6)  of  the  statute  and  redects  the 
desire  of  the  Congress  for  a  central  point  of 
responsibility  and  accountability  in  the  edu¬ 
cation  of  handicapped  children  within  each 
State.  With  respect  to  State  educational 
agency  responsibility,  the  Senate  RepKjrt  on 
PJj.  94-142  includes  the  following  state¬ 
ments: 

This  provision  is  included  specifically  to 
assure  a  single  line  of  responsibility  with  re¬ 
gard  to  the  education  of  handicapped  chil¬ 
dren,  and  to  assure  that  in  the  implemen¬ 
tation  of  all  provisions  of  this  Act  and  in 
carrying  out  the  right  to  education  for  hand¬ 
icapped  children,  the  State  educational 
agency  shall  be  the  responsible  agency  •  • 

Without  this  requirement,  there  is  an 
abdication  of  responsibility  for  the  education 
of  handicapped  children.  Presently,  in  many 
States,  responsibility  is  divided,  d^endlng 
upon  the  age  of  the  handicapped  child, 
somrces  of  funding,  and  type  of  services  de¬ 
livered.  While  the  Committee  understands 
that  different  agencies  may,  in  fact,  deliver 
services,  the  responsibility  must  remain  in 
a  central  agency  overseeing  the  education  of 
handicapped  children,  so  that  failure  to  de¬ 
liver  services  or  the  violation  of  the  rights 
of  handicapped  children  is  squarely  the 
responsibility  of  one  agency.  (Senate  Report 
No.  94-168,  p.  24  (1975) ) 

In  meeting  the  requirements  of  this  sec¬ 
tion,  there  are  a  number  of  acceptable  op¬ 
tions  which  may  be  adopted,  including  the 
following: 

(1)  Written  agreements  are  developed  be¬ 
tween  respective  State  agencies  concerning 
State  educational  agency  standards  and  mon¬ 
itoring.  These  agreements  are  binding  on  the 
local  or  regional  counterparts  of  each  .State 
agency. 

(2)  The  Governor’s  Ofllce  issues  an  ad¬ 
ministrative  directive  establishing  the  State 
educational  agency  responsibility. 

(3)  State  law,  regulation,  or  policy  desig¬ 
nates  the  State  educational  agency  as  re¬ 
sponsible  for  establishing  standards  for  all 
educational  programs  for  the  handicapped, 
and  Includes  responsibility  for  monitoring. 

(4)  State  law  mandates  that  the  State 
educational  agency  is  responsible  for  all  edu¬ 
cational  programs. 

§  121a.601  Monitoring  and  evaluation 
activities. 

Each  State  educational  agency  shall : 

(a)  Undertake  monitoring  and  evalu¬ 
ation  activities  to  Insure  compliance  of 
all  public  agencies  within  the  State  with 
the  requirements  of  Subparts  C,  D,  and 
E. 

(b)  Develop  procedures  (including  spe¬ 
cific  timelines)  for  monitoring  and 
evaluating  public  agencies  involved  in 
that  education  of  handicapped  children. 
These  procedures  must  include: 

( 1 )  Collection  of  data  and  reports ; 

( 2 )  Conduct  of  on-site  visits ; 

(3)  Audit  of  Federal  fund  utilization; 
and 

(4)  Comparison  of  a  sampling  of  in¬ 
dividualized  education  programs  with  the 
programs  actually  provided. 

(20UA.C.  1412(6);  1413(a)  (11).) 

Comment:  In  carrying  out  the  require¬ 
ments  of  paragrtqjh  (b)  of  this  section.  State 
educational  agencies  could  include  addi¬ 
tional  procedures,  such  as  Involving  parents 
or  representatives  of  parent  organizations  in 
on-site  visits  and  other  monitoring  activities. 


§  121a.602  .Adoption  of  complaint  pro¬ 
cedures. 

(a)  Each  State  educational  agency 
shall  adopt  effective  procedures  for  re¬ 
viewing,  investigating,  and  acting  on  any 
allegations  of  substance,  which  may  be 
made  by  public  agencies,  or  private  indi¬ 
viduals,  or  organizations,  of  actions  taken 
by  any  public  agency  that  are  contrary 
to  the  requirements  of  this  part. 

(b)  In  carrying  out  the  requirements 
in  paragraph  (a)  of  this  section,  the 
State  educational  agency  shall : 

( 1 )  Designate  specific  individuals 
within  the  agency  who  are  responsible  for 
implementing  the  requirements; 

(2)  Provide  for  negotiations,  technical 
assistance  activities,  and  other  remedial 
action  to  achieve  compliance;  and 

(3)  Provide  for  the  use  of  sanctions, 
including  the  withholding  of  Part  B 
funds  in  accordance  with  §  121a. 194 
(20U.S.C.  1412(6).) 

Use  of  Funds 

§  1 21a. 620  Federal  fund!>  for  State  ad- 
miiii<:it  ration. 

A  State  may  use  five  per  cent  of  the 
total  State  allotment  in  any  fiscal  year 
under  Part  B  of  the  Act,  or  $200,000, 
whichever  is  greater,  for  administrative 
costs  related  to  carrying  out  sections  612 
and  613  of  the  Act.  However,  this  amount 
cannot  be  greater  than  the  amount  which 
the  State  may  u.se  under  §  121a. 704  or 
§  121a.705,  as  the  case  may  be. 

(20  U.S.C.  1411  (b),  (c).) 

§  121  a. 621  .Allowable  co^ls. 

(a)  Tlie  State  educational  agency  may 
use  funds  under  §  121a. 620  of  this  Sub¬ 
part  for: 

(1)  Administration  of  the  annual  pro¬ 
gram.  plan  and  for  plaiming  at  the  State 
level.  Including  planning,  or  assisting  in 
the  planning,  of  programs  or  projects  for 
the  education  of  handicapped  children; 

(2)  Approval,  supervision,  monitoring, 
and  evaluation  of  the  effectiveness  of 
local  programs  and  projects  for  the  edu¬ 
cation  of  handicapped  children; 

(3)  Technical  assistance  to  local  edu¬ 
cational  agencies  with  respect  to  the  re- 
quir«nents  of  this  part; 

(4)  Leadership  services  for  the  pro¬ 
gram  supervision  and  management  of 
special  education  activities  for  handl- 
cap^ied  children;  and 

(5)  Other  State  leadership  activities 
and  consultative  services. 

(b)  The  State  educational  agency 
shall  use  the  remainder  of  its  fimds 
imder  §  121a.620  in  accordance  with 
S  121a.370  of  Subpart  C. 

(20  U.S.C.  1411  (b),  (c).) 

State  Advisory  Panel 
§  121a.650  Establishment. 

(a)  Each  State  shall  establish,  in  ac¬ 
cordance  with  the  provisions  of  this  sub¬ 
part,  a  State  advisory  panel  on  the 
education  of  handicapped  children. 


(b)  The  advisory  panel  must  be  ap¬ 
pointed  by  the  Governor  or  any  other 
ofBcial  authorized  under  State  law  to 
make  those  appointments. 

(c)  If  a  State  has  an  existing  advisory 
panel  that  can  perform  the  functions  in 
§  121a.652,  the  State  may  modify  the 
existing  panel  so  that  it  fulfills  all  of  the 
requirements  of  this  subpart,  instead  of 
establishing  a  new  advisory  panel. 

(20  U.S.C.  1413(a)  (12).) 

§  121u.651  Membership. 

(a)  The  membership  of  the  State  ad¬ 
visory  panel  must  be  composed  oi  per¬ 
sons  involved  in  or  concerned  with  the 
education  of  handicapped  children.  The 
membership  must  include  at  least  one 
person  representative  of  each  of  the  fol¬ 
lowing  groups: 

(1)  Handicapped  individuals. 

(2)  Teachers  of  handictuiped  children. 

(3)  Parents  o(  handicapped  children. 

(4)  State  and  local  educational 
officials. 

(5)  Special  education  program  admin¬ 
istrators. 

tb)  The  State  may  expand  the  advi¬ 
sory  pcuiel  to  include  additional  persons 
in  the  groups  listed  in  paragraph  (a)  of 
this  section  and  representatives  of  other 
groups  not  listed. 

(20  U.S.C.  1413(a)  (12)  .) 

Comment.  The  membership  of  the  State 
advisory  panel,  as  listed  in  paragraphs  (a) 

(l)-(6),  is  required  In  section  613(a)  (12)  of 
the  Act.  As  indicated  In  paragraph  (b).  the 
composition  of  the  panel  and  the  number  of 
members  may  be  expanded  at  the  discretion 
of  the  State.  In  adding  to  the  membership, 
consideration  could  be  given  to  having: 

(1)  An  appropriate  balance  between  pro¬ 
fessional  groups  and  consumers  (l.e.,  parents, 
advocates,  and  handicapped  Individuals); 

(2)  Broad  representation  within  the  con- 
simier-advocate  groups,  to  insure  that  the  in¬ 
terests  and  points  of  view  of  various  p>arents, 
advocates  and  handicapped  individuals  are 
appropriately  represented: 

(3)  Broad  representation  within  profes¬ 
sional  groups  (e.g.,  (a)  regular  education  per¬ 
sonnel,  (b)  qjeclal  educators,  including 
teachers,  teacher  trainers,  and  administra¬ 
tors,  who  can  pix^rly  represent  various 
dimensions  In  the  education  of  handlciq>ped 
children,  and  (c)  appropriate  related  servicee 
personnel);  and 

(4)  Repre.sentatives  from  other  State  ad¬ 
visory  panels  (such  as  vocational  education). 

If  a  State  elects  to  maintain  a  small  ad¬ 
visory  panel  (e.g.,  19-15  members),  the  panel 
Itself  could  take  steps  to  insure  that  It  (1) 
consults  with  and  receives  Inputs  from  vari¬ 
ous  consiuner  and  fecial  Interest  profes¬ 
sional  groups,  and  (2)  establishes  commit¬ 
tees  for  particular  short-term  purposes  com¬ 
posed  of  representatives  from  those  input 
groups. 

§  121a.652  Advisory  panel  functions. 

The  State  advisory  pcmel  shall: 

(a)  Advise  the  State  educatkmal 
agency  of  unmet  needs  within  the  State 
in  the  education  of  handicapped  chil¬ 
dren; 

(b)  Comment  publicly  on  the  State 
annual  inxigTam  plan  and  rules  or  reg¬ 
ulations  proposed  for  issuance  the 
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State  regarding  the  education  of  handle 
capped  chlldroi  and  the  procedurea  for 
distribution  of  funds  under  this  part; 
and 

(c)  Assist  the  State  in  dev^oping  and 
reporting  such  information  and  evalua¬ 
tions  as  may  assist  the  Commissioner  in 
the  performance  of  his  responsibilities 
imder  section  €18. 

(20  U.S.C.  1413(a)  (12).) 

§  121a.653  Advisory  panel  proeodiires. 

(a)  The  advisory  panel  shall  meet  as 
often  as  necessary  to  conduct  its  busi¬ 
ness. 

(b)  By  July  1  of  each  year,  the  ad¬ 
visory  panel  ^all  submit  an  annual  re¬ 
port  of  panel  activities  and  suggestions 
to  the  State  educational  agency.  This  re¬ 
port  must  be  made  available  to  the  pub¬ 
lic  in  a  manner  consistent  with  other 
public  reporting  requirements  under  this 
part. 

(c)  Official  minutes  must  be  kept  on 
all  panel  meetings  and  shall  be  made 
available  to  the  public  on  request. 

(d)  All  advisory  panel  meetings  and 
agenda  items  must  be  publicly  announced 
prior  to  the  meeting,  and  meetings  must 
be  open  to  the  public. 

(e)  Interpreters  and  other  necessary 
services  must  be  provided  at  panel  meet¬ 
ings  for  panel  members  or  participants. 
The  State  may  pay  for  these  ser\ices 
from  funds  under  S  121a.620. 

(f)  The  advisory  panel  shall  serve 
without  cmnpensatkm  but  the  State 
must  reimburse  the  panel  for  reasonable 
and  necessary  expenses  for  attending 
meetings  and  performing  duties.  The 
State  may  use  funds  under  §  121a.620  for 
this  purpose. 

(20  U.S.C.  1413(a)  (12).) 

Subpart  G — ^Allocation  of  Funds;  Reports 
■*  Allocations 

§  121a.700  SpcK'ial  definition  of  the 
term  State. 

For  the  purposes  of  §  121a.701.  §  121a.- 
702,  and  §§  121a.704-121a.708,  the  term 
“State”  does  not  Include  Guam,  Ameri¬ 
can  Samoa,  the  Virgin  Islands,  and  the 
Trust  Territory  of  the  Pacific  Islands. 

(20  U.S.C.  1411(a)(2).) 

§  121a. 701  State  entitlement ;  formula. 

(a)  The  maximum  amount  of  the 
grant  to  which  a  State  is  entitled  under 
section  611  of  the  Act  in  any  fiscal  year 
is  equal  to  the  number  of  handicapped 
children  aged  three  through  21  in  the 
State  who  are  receiving  special  education 
and  related  services,  multiplied  by  the 
applicable  percentage,  under  paragraph 

(b)  of  this  section,  of  the  average  per 
pupil  expenditure  in  public  elementary 
and  secondary  schools  in  the  United 
States. 

(b)  For  the  purposes  of  the  formula  in 
paragraph  (a)  of  this  section,  the  appli¬ 
cable  percentage  of  the  average  per  pupil 
expenditure  In  public  elementary  and 
secondary  schools  in  the  United  States 
for  each  fiscal  year  is: 

(1)  1978 — 5  percent. 

(2)  1979 — 10  percent. 
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(3)  1980—20  perc^t. 

(4)  1981 — 30  percent,  and 

(5)  1982,  and  for  each  fiscal  year  after 
1982,  40  percent. 

(20U.S.C.  1411(a)(1).) 

(c)  For  the  purposes  of  this  section, 
the  average  per  pupil  expenditure  in  pub¬ 
lic  elementary  and  secondary  schools  In 
the  United  States,  means  the  aggregate 
expenditures  during  the  second  fiscal 
year  preceding  the  fiscal  year  for  which 
the  computation  is  made  (or  if  satisfac¬ 
tory  data  for  that  year  are  not  available 
at  the  time  of  computation,  then  during 
the  most  recent  preceding  fiscal  year  for 
which  satisfactory  data  are  available)  of 
all  local  educational  agencies  in  the 
United  States  (which,  for  the  purpose  of 
this  section,  mesms  the  fifty  States  and 
the  District  of  Columbia) ,  plus  any  direct 
expenditures  by  the  State  for  operation 
of  those  agencies  (without  regard  to  the 
source  of  funds  from  which  either  of 
those  expenditures  are  made) ,  divided  by 
the  aggregate  number  of  children  in 
average  dally  attendance  to  whom  those 
agencies  provided  free  public  education 
during  that  preceding  year. 

(20  U.S.C.  1411(a)  (4) .) 

§  121a.702  Limitations  and  exclusions. 

(a)  In  determining  the  amount  of  a 
grant  under  §  121a.701  of  this  subpart, 
the  Commissioner  may  not  count; 

(1)  Handicapped  children  in  a  State  to 
the  extent  that  the  number  of  those  chil¬ 
dren  is  greater  than  12  percent  of  the 
number  of  all  children  aged  five  through 
17  in  the  State; 

(2)  Children  with  specific  learning  dis¬ 
abilities  to  the  extent  that  the  number 
of  those  children  is  greater  than  two  per¬ 
cent  of  the  number  of  all  children  aged 
five  through  17  in  the  State;  and 

(3)  Handicapped  children  who  so*e 
counted  under  section  121  of  the  Ele¬ 
mentary  and  Secondary  Education  Act  of 
1965. 

(b)  For  the  purposes  of  paragraph  (a) 
of  this  section,  the  number  of  children 
aged  five  through  17  in  any  State  shall  be 
determined  by  the  Commissioner  on  the 
basis  of  the  most  recent  satisfactory  data 
available  to  him. 

(20  U.S.C.  1411(a)  (5).) 

§  121a. 703  Ratable  reductions. 

(a)  General.  If  the  sums  appropriated 
for  any  fiscal  year  for  making  payments 
to  States  under  section  611  of  the  Act 
are  not  sufficient  to  pay  in  full  the  total 
amounts  to  which  all  States  are  entitled 
to  receive  for  that  fiscal  year,  the  maxi¬ 
mum  amount  which  all  States  are  en¬ 
titled  to  receive  for  that  fiscal  year  shall 
be  ratably  reduced.  In  case  additional 
funds  become  available  for  making  pay¬ 
ments  for  any  fiscal  year  during  which 
the  preceding  sentence  Is  applicable, 
those  reduced  amounts  shall  be  increased 
on  the  same  basis  they  were  reduced. 

(20  U.S.C.  1411(g)  (1).) 

(b)  Reporting  Antes  for  local  educa¬ 
tional  agencies  and  reallocations. 

(1)  In  any  fiscal  year  in  which  the 
State  entitlements  have  been  ratably  re¬ 


duced,  and  In  which  addltlimal  funds 
have  not  been  made  avallaUe  to  pay  in 
full  the  total  of  the  amounts  under  par¬ 
agraph  (a)  of  this  sectiem,  the  State  edu- 
caUimal  agency  shall  fix  dates  before 
which  each  local  educaticaial  agency 
shall  report  to  the  State  the  amount  of 
funds  available  to  It  under  this  part 
which  it  estimates  it  will  expend. 

(2)  The  amounts  available  imder  par¬ 
agraph  (a)  (1)  of  this  section,  or  any 
amoimt  which  would  be  available  to  any 
other  local  educational  agency  it  it  were 
to  submit  an  application  meeting  the  re¬ 
quirements  of  this  part,  which  the  State 
educational  agency  determines  will  not 
be  used  for  the  period  of  Its  availability, 
shall  be  available  for  allocation  to  those 
local  educational  agencies,  in  the  man¬ 
ner  provided  in  §121a.707,  which  the 
State  educational  agency  determines  will 
need  and  be  able  to  use  additional  funds 
to  carry  out  approved  programs. 

(20  U.S.C.  1411(g)(2).) 

§  121a.704  Hold  harmless  provision. 

No  State  shall  receive  less  than  the 
amount  it  received  imder  Part  B  of  the 
Act  for  fiscal  year  1977. 

(20  US.C.  1411(a)  (1).) 

§  121a.705  Within-State  distribution: 
fiscal  year  1978. 

Of  the  funds  received  under  §  121a.701 
of  this  subpart  by  any  State  for  fiscal 
year  1978: 

(a)  50  percent  may  be  used  by  the 
State  in  accordance  with  the  provisions 
of  §  121a.620  of  Subpart  F  and  i  121a.370 
of  Subpart  C,  and 

(b)  50  percent  shall  be  distributed  to 
local  educational  agencies  In  the  State 
in  accordance  with  §  121a.707. 

(20  U.S.C.  1411(b)  (1).) 

§  12la.706  'Within-Stale  distribution :  fls> 
cal  year  1979  and  after. 

Of  the  funds  received  under  §  121a.701 
by  any  State  for  fiscal  year  1979,  and  for 
each  fiscal  year  after  fiscal  year  1979: 

(a)  25  percent  may  be  used  by  the 
State  in  accordance  with  §  121a.620  of 
Subpart  F  and  §  121a.370  of  Subpart  C, 
and 

(b)  75  percent  shall  be  distributed  to 
the  local  educational  agaicies  In  the 
State  in  accordance  with  §  121a.707. 

(20  U5.C.  1411(c)  (1).) 

§  121a.707  Local  educational  agency 
entitlements;  formula. 

From  the  total  amoimt  of  funds  avail¬ 
able  to  all  local  educational  agencies, 
each  local  educational  agency  is  entitled 
to  an  amount  which  bears  the  same  ratio 
to  the  total  amotmt  as  the  number  of 
handicapped  children  aged  three  through 
21  in  that  agency  who  are  receiving  epte- 
cial  education  and  related  services  bears 
to  the  aggregate  number  of  handicapped 
children  aged  three  through  21  receiving 
special  education  and  related  services  in 
all  local  educational  agencies  which  ap¬ 
ply  to  the  State  educational  agency  for 
funds  under  Part  B  of  the  Act. 

(20U.S.C.  1411(d).) 
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§  121a.708  ReaDocation  of  local  educa¬ 
tional  agaicj  funds. 

If  a  State  educational  agency  deter¬ 
mines  that  a  local  educational  agency 
Is  adequately  providing  a  free  appropri¬ 
ate  public  education  to  all  handicapped 
children  residing  in  the  area  served  by 
the  local  agency  with  State  and  local 
funds  otherwise  available  to  the  local 
agency,  the  State  educational  agency 
may  reallocate  fimds  (or  portions  of 
those  funds  which  are  not  required  to 
provide  special  education  and  related 
services)  made  available  to  the  local 
agency  under  §  121a.707,  to  other  local 
educational  agencies  within  the  State 
which  are  not  adequately  pro\'iding 
special  education  and  related  services  to 
all  handicapped  children  residing  in  the 
areas  served  by  the  other  local  educa¬ 
tional  agencies. 

(20  U.S.C.  1414(e).) 

§  121a. 709  Payments  to  Secretary  of  In¬ 
terior. 

(a)  The  Commissioner  Is  authorized 
to  make  pasmients  to  the  Secretary  of 
the  Interior  according  to  the  need  for 
that  assistance  for  the  education  of 
handicapped  children  on  reservations 
serviced  by  elementary  and  secondary 
schools  operated  for  Indian  children  by 
the  Department  of  the  Interior. 

(b)  The  amount  of  those  payments  for 
any  fiscal  year  shall  not  exceed  one  per¬ 
cent  of  the  aggregate  amounts  available 
to  all  States  for  that  fiscal  year  under 
Part  B  of  the  Act. 

(20  U.S.C.  1411(f)  (1).) 

§  121a.710  Entitlements  to  jurisdictions. 

(a)  The  jurisdictions  to  which  this  sec¬ 
tion  applies  are  Guam,  American  Samoa, 
the  Virgin  Islands,  and  the  Trust  Terri¬ 
tory  of  the  Pacific  Islands. 

(b)  Each  jurisdiction  under  paragraph 

(a)  of  this  section  is  entitled  to  a  grant 
for  the  purposes-  set  forth  in  section  601 

(c)  of  the  Act.  The  amount  to  which 
those  jurisdictions  are  so  entitled  for  any 
fiscal  year  shall  not  exceed  an  amount 
equal  to  1  percent  of  the  aggregate  of  the 
amounts  available  to  all  States  under 
this  pert  for  that  fiscal  year.  Funds  ap¬ 
propriated  for  those  Jurisdictions  shall  be 
allocated  proportionately  among  them  on 
the  basis  of  the  number  of  children  aged 
three  through  twenty-one  in  each  juris¬ 
diction.  However,  no  jurisdiction  shall  re¬ 
ceive  less  than  $150,000,  and  other  alloca.- 
tlons  shall  be  ratably  reduced  If 
necessary  to  Insure  that  each  jturisdic- 
tion  receives  at  least  that  amoimt. 

(c)  The  amoimt  expended  for  adminis¬ 
tration  by  each  jixrlsdlction  under  this 
section  shall  not  exceed  5  percent  of  the 
amount  allotted  to  the  jurisdiction  for 
any  fiscal  year,  or  $35,000,  whichever  is 
greater. 

(20  U.S.C.  1411(e).) 

Reports 

§  121a.750  Annual  repfkrt  of  children 
served— report  requirement. 

(a)  The  State  educational  agency  shall 
report  to  the  Commissioner  no  later  than 


April  1  of  each  year  the  number  of  handi¬ 
capped  children  aged  three  through  21 
residing  in  the  State  who  are  receiving 
special  education  axid  related  services. 

(b)  The  State  educational  agency  shall 
submit  the  report  on  forms  provided  by 
the  Commissioner. 

(20  UA.C.  1411(a)  (3).) 

Comment.  It  Is  very  Important  to  under¬ 
stand  that  this  report  and  the  requirements 
that  relate  to  tt  are  solely  for  allocation  pur¬ 
poses.  The  population  of  children  the  State 
may  count  for  allocation  purposes  may  differ 
from  the  population  of  children  to  whom  the 
State  must  make  available  a  free  appropriate 
public  education.  For  example,  while  section 
611(a)(5)  of  the  Act  limits  the  number  of 
chUdren  who  may  be  counted  for  allocation 
purposes  to  12  percent  of  the  general  school 
population  aged  five  through  seventeen,  a 
State  might  find  that  14  percent  (or  some 
other  percentage)  of  its  children  are 
handicapped.  In  that  case,  the  State  must 
make  free  appropriate  public  education 
available  to  all  of  those  handicapped  chil¬ 
dren. 

§  121a.731  Annual  report  of  children 
seized— information  required  in  the 
report. 

(a)  In  its  report,  the  State  educational 
agency  shall  include  a  table  which  ^ows : 

(1)  The  number  of  handicapped  chil¬ 
dren  receiving  special  education  and  re¬ 
lated  services  on  October  1  and  on  Febru¬ 
ary  1  of  that  school  year,  and  the  average 
of  the  numbers  for  tiiose  two  dates; 

(2)  The  number  of  those  handicapped 
children  within  each  disability  category, 
as  defined  in  the  definition  of  “handi¬ 
capped  children”  in  §  121a.5  of  Subpart 
A;  and 

(3)  The  number  of  those  handicapped 
children  within  each  of  the  following  age 
groups; 

(1)  Three  through  five; 

(ii)  Six  through  seventeen;  and 

(iii)  Eighteen  through  twenty-one. 

(b)  A  child  must  be  counted  as  being 
in  the  age  group  corresponding  to  his  or 
her  age  on  the  date  of  the  count:  Octo¬ 
ber  1  or  February  1,  as  the  case  may  be. 

(c)  The  State  educational  agency  may 
not  report  a  child  under  more  than  one 
disability  category. 

(d)  If  a  handicapped  child  has  more 
than  one  disability,  the  State  educational 
agency  shall  report  that  child  in  accord¬ 
ance  with  the  following  procedure: 

(DA  child  who  is  both  deaf  and  blind 
must  be  reported  as  “deaf-blind.” 

(2)  A  child  who  has  more  than  one 
disability  (other  than  a  deaf-blind  child) 
must  be  reported  as  “multihandicapped." 

(20  U.S.C.  1411(a)(3):  1411  (a)  (5)  (A)  (ii); 
1418(b).) 

§  121a.752  Annual  report  of  children 
served— -certification. 

The  State  educational  agency  shall  in¬ 
clude  in  its  report  a  certification  signed 
by  an  authorized  official  of  the  agency 
that  the  information  provided  is  an  ac¬ 
curate  and  unduplicated  count  of  handi¬ 
capped  children  receiving  special  educa¬ 
tion  and  related  services  on  the  dates  in 
question. 

(20  U.S.C.  1411(a)(3):  1417(b).) 
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§  121a.753  .Annual  report  of  children 
served— -criteria  for  counting  chil¬ 
dren. 

(a)  The  State  educational  agency  may 
include  handicapped  children  in  its  re¬ 
port  who  are  enrolled  in  a  school  or  pro¬ 
gram  which  is  operated  or  supported  by 
a  public  agency,  and  which  either: 

(1)  Provides  them  with  both  special 
education  and  related  services;  or 

(2)  Provides  them  only  with  special 
education  if  they  do  not  need  related 
services  to  assist  them  in  benefitting  from 
that  special  education. 

(b)  The  State  educaticmal  agency  may 
not  include  handicapped  children  in  its 
report  who; 

(1)  Are  not  enrolled  in  a  school  or 
program  operated  or  supported  by  a  pub¬ 
lic  agency; 

(2)  Are  not  provided  special  education 
that  meets  State  standards; 

(3)  Are  not  provided  with  a  related 
service  that  they  need  to  assist  them  in 
benefitting  from  special  education; 

(4)  Are  counted  by  a  State  agency  un¬ 
der  section  121  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended;  or 

(5)  Are  receiving  special  education 
fimded  solely  by  the  Federal  Govern¬ 
ment.  However,  the  State  may  count 
children  covered  under  S  121a.  186(b) 
of  Subpart  B. 

(20  U.S.C.  1411(a)(3):  1417(b).) 

Comment.  1.  Under  paragraph  (a),  the 
State  may  count  handicapped  children  In  a 
Head  Start  or  other  preschool  program  op¬ 
erated  or  supported  by  a  pubUc  agency  If 
those  children  are  provided  special  education 
that  meets  State  standards. 

2.  “Special  education,"  by  statutory  defi¬ 
nition,  must  be  at  no  cost  to  parents.  As  of 
September  1, 1978,  under  the  free  appropriate 
public  education  requirement,  both  special 
education  and  related  services  must  be  at 
no  cost  to  parents. 

There  may  be  some  situations,  however, 
where  a  child  receives  special  education 
from  a  public  source  at  no  cost,  but  whose 
parents  pay  for  the  basic  or  regular  educa¬ 
tion.  This  child  may  be  counted.  The  Office 
of  Education  expects  that  there  would  only 
be  limited  situations  where  special  educa¬ 
tion  wotUd  be  clearly  separate  from  regular 
education — generally,  where  speech  therapy 
Is  the  only  special  education  required  by  the 
child.  For  example,  the  child  might  be  in  a 
regular  program  In  a  parochial  or  other  pri¬ 
vate  school  but  receiving  speech  therapy  In  a 
program  funded  by  the  local  educational 
agency.  Allowing  these  children  to  be 
counted  will  provide  Incentives  (In  addi¬ 
tion  to  complying  with  the  legal  requirement 
in  section  613(a)(4)(A)  of  the  Act  regard¬ 
ing  private  schools)  to  public  agencies  to 
provide  services  to  children  in  private 
schools,  since  funds  are  generated  In  part 
on  the  basis  of  the  number  of  children  pro¬ 
vided  special  education  and  related  services. 
Agencies  should  understand,  however,  that 
where  a  handicapped  child  Is  placed  In  or 
referred  to  a  public  or  private  school  for  edu¬ 
cational  purposes,  special  education  Includes 
the  entire  educational  program  provided  to 
the  child.  In  that  case,  parents  may  not  be 
charged  for  any  part  of  the  child’s  education. 

A  State  may  not  coimt  Indian  children 
on  or  neay  reservations  and  children  on  mili¬ 
tary  facilities  If  It  provides  them  no  special 
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education.  If  a  State  or  local  educational 
agency  Is  responsible  for  serving  these  chil¬ 
dren,  and  does  provide  them  special  educa¬ 
tion  and  related  services,  they  may  be 
counted. 

§  121a. 754  .4niiual  reiMirl  of  rhildron 
served— Ollier  responsibilities  of  the 
Slate  educational  agency. 

In  addition  to  meeting  the  other  re¬ 
quirements  in  this  subpart,  the  State 
educational  agency  shall: 

(a)  Establish  procedures  to  be  used  by 
local  educational  agencies  and  other  edu¬ 
cational  institutions  in  counting  the 
number  of  handicapped  children  receiv¬ 
ing  special  education  and  related 
services; 

(b)  Set  dates  by  which  those  agencies 
and  institutions  must  report  to  the  State 
educational  agency  to  insure  that  the 
State  complies  with  §  121a. 750(a) ; 

(c)  Obtain  certification  from  each 
agency  and  institution  that  an  undupli¬ 
cated  and  accurate  count  has  been  made: 

(d)  Aggregate  the  data  from  the  count 
obtained  from  each  agency  and  institu¬ 
tion,  and  prepare  the  reports  required 
under  this  subpart;  and 

(e)  Insure  that  documentation  is 
maintained  which  enables  the  State  and 
the  Commissioner  to  audit  the  accuracy 
of  the  count. 

(20  U.S.C.  1411(a)  (3);  1417(b).) 

Comment .  States  should  note  that  the  data 
required  in  the  annual  report  of  children 
served  are  not  to  be  transmitted  to  the  Com¬ 
missioner  in  personally  identifiable  form. 
States  are  encouraged  to  collect  these  data 
In  non-personally  Identifiable  form. 

Appendix  A — Analysis  of  Final  Regulation 
(45  CFR  Part  121a)  Under  Part  B  of  the 
Education  of  the  Handicapped  Act 

These  regulations  set  forth  requirements 
to  be  followed  by  States  and  localities  If  they 
are  to  receive  funds  under  Part  B  of  the 
Education  of  the  Handicapped  Act.  The  reg¬ 
ulations  cover  matters  such  as  the  identifi¬ 
cation,  location,  and  evaluation  of  handi¬ 
capped  children:  the  provision  of  free 
appropriate  public  education;  the  establish¬ 
ment  of  a  full  educational  opportunity  goal; 
the  count  of  handicapped  children  for  allo¬ 
cation  purposes;  priorities  in  the  use  of 
Part  B  funds;  the  proper  use  of  Part  B  funds; 
the  development  of  an  individualized  educa¬ 
tion  program;  the  creation  of  a  comprehen¬ 
sive  personnel  development  system;  proce¬ 
dural  safeguards  (e.g.  right  to  notice  and 
conduct  of  hearings) ;  methods  to  guarantee 
public  participation;  and  details  about  State 
annual  program  plans  and  local  educational 
agency  applications. 

Relationship  Between  Regulations  Under 
Part  B  and  Regulations  Under  Section 
504 

The  regulations  under  section  504  of  the 
Rehabilitation  Act  of  1973  (45  CFR  Part  84; 
published  at  42  FR  22675;  May  4,  1977)  deal 
with  nondiscrimination  on  the  basis  of 
handicap  and  basically  require  that  recip¬ 
ients  of  Federal  funds  provide  equal  oppor¬ 
tunities  to  handicapped  persons  (for  exam¬ 
ple,  that  they  meet  the  needs  of  handicapped 
persons  to  the  same  extent  that  the  needs 
of  nonhandicapped  persons  are  met).  Sub¬ 
part  D  of  the  section  504  regulations  (“Pre¬ 
school,  Elementary,  and  Secondary  Educa¬ 
tion”)  contains  requirements  very  similar  to 
those  In  Part  B  of  the  Education  of  the 
Handicapped  Act. 


Ba.sically,  both  require  that  handicapped 
persons  be  provided  a  free  appropriate  public 
education;  that  handicapped  students  be 
educated  with  nonhandicapped  students  to 
the  extent  appropriate;  that  educational 
agencies  identify  and  locate  all  unserved 
handicapped  children;  that  evaluation  pro¬ 
cedures  be  adopted  to  insure  appropriate 
classification  and  educational  services;  and 
that  procedural  safeguards  be  established. 

In  several  respects,  however,  the  section 
504  regulations  are  broader  in  coverage  than 
Part  B.  For  example,  the  definition  of  “handi¬ 
capped  person”  and  “qualified  handicapped 
person”  under  section  504  covers  a  broader 
population  than  the  definition  of  “handi¬ 
capped  children”  under  Part  B.  Under  the 
Part  B  definition,  a  handicapped  child  is  a 
child  who  has  one  of  the  impairments  listed 
in  the  Act,  who  because  of  that  impairment 
requires  special  education  and  related  serv¬ 
ices.  Under  section  504,  a  handicapped  person 
is  a  person  who  has  a  physical  or  mental 
impairment  that  substantially  limits  one  or 
more  major  life  activities,  has  a  record  of 
that  type  of  impairment,  or  is  regarded  as 
having  that  impairment  (§84.3(J)). 

The  regulations  for  section  504  also  deal 
with  a  number  of  subjects  not  covered  by  the 
Part  B  regulations  (for  example,  barrier-free 
facilities  and  program  accessibility;  employ¬ 
ment:  postsecondary  education  and  health, 
welfare  and  social  services).  On  the  other 
side,  Part  B  contains  a  substantial  number 
of  administrative  requirements  not  included 
under  section  504  (for  example,  annual  pro¬ 
gram  plans  and  local  applications)  and  re¬ 
quires  more  detailed  procedures  and  policies 
in  many  instances  (such  as  due  process 
procedures) . 

In  several  Instances,  the  section  504  regu¬ 
lations  specifically  reference  where  a  require¬ 
ment  may  be  met  by  complying  with  a 
requirement  under  Part  B.  For  example, 

§  84.33(b)  (2),  dealing  with  appropriate  edu¬ 
cation,  cites  implementation  of  an  individ¬ 
ualized  education  program  as  one  means  of 
meeting  the  requirement.  Section  84.33(d) 
has  a  September  1,  1978  outside  date  for 
providing  an  appropriate  education  to  quali¬ 
fied  handicapped  persons  (conforming  to  the 
timelines  in  Part  B).  Section  84.35(d)  indi¬ 
cates  that  a  reevaJuatlon  procedure  con¬ 
sistent  with  the  Part  B  requirements  is  one 
means  of  meeting  the  reevaluation  require¬ 
ments  under  section  504.  Section  84.36,  de€d- 
Ing  with  due  process  requirements,  indicates 
that  compliance  with  the  procedural  safe¬ 
guards  in  Part  B  is  one  means  of  meeting 
those  requirements. 

It  should  be  noted  that  the  term  “free 
appropriate  public  education”  (FAPE)  has 
different  meanings  under  Part  B  and  sec¬ 
tion  504.  For  example,  under  Part  B,  “FAPE” 
is  a  statutory  term  which  requires  special 
education  and  related  services  to  be  pro¬ 
vided  in  accordance  with  an  individualized 
education  program.  However,  under  section 
504,  each  recipient  must  provide  an  educa¬ 
tion  which  Includes  “the  provision  of  regu¬ 
lar  or  special  education  and  related  aids  and 
.services  that  (1)  are  designed  to  meet  In¬ 
dividual  educational  needs  of  handicapped 
persons  as  adequately  as  the  needs  of  non- 
handicapped  persons  are  met  •  •  •” 

There  is  also  a  major  difference  between 
Part  B  and  the  section  504  regulations  con¬ 
cerning  the  matter  of  exclusion  of  handi¬ 
capped  children  from  school.  As  of  the  ef¬ 
fective  date  of  the  section  504  regulations 
(June  3,  1977),  exclusion  of  handicapped 
children  from  school  constitutes  a  violation 
of  those  requirements.  However,  under  Part 
B,  States  are  not  required  to  serve  all  handi¬ 
capped  children  aged  8-18  until  September 
1.  1978.  As  stated  In  Appendix  A  of  the  sec¬ 
tion  504  regulations: 


The  EHA  requires  a  free  appropriate  edu¬ 
cation  to  be  provided  to  Iiandicapped  chil¬ 
dren  “no  later  than  September  1,  1978,”  but 
section  504  contains  no  authority  for  delay¬ 
ing  enforcement.  To  resolve  this  problem,  a 
new  paragraph  (d)  has  been  added  to  {  84.33. 
Section  84.33(d)  requires  recipients  to 
achieve  full  compliance  with  the  free  appro¬ 
priate  public  education  requirements  of 
S  84.33  as  expeditiously  as  possible,  but  in 
no  event  later  than  September  1,  1978.  The 
provision  also  makes  clear  that,  as  of  the 
effective  date  of  this  regulation,  no  recipient 
may  exclude  a  qualified  handicapped  child 
from  its  educational  program.  This  provi¬ 
sion  against  exclusion  is  consistent  with  the 
order  of  providing  services  set  forth  in  sec¬ 
tion  612(3)  of  the  E31A,  which  {fiaces  the 
highest  priority  on  providing  services  to 
handicapped  children  who  are  not  receiving 
an  education. 

Part  121a — Assistance  to  States  for 
Education  of  Handicapped  Children 

subpart  a — general 

Subpart  A  sets  forth  the  purposes  and  ap¬ 
plicability  of  these  regulations  and  includes 
definitions  of  statutory  terms  (e.g.  free  ap¬ 
propriate  public  education,  special  educa¬ 
tion,  and  related  services)  and  other  defini¬ 
tions  related  to  those  terms. 

The  following  comments  were  received  re¬ 
garding  Subpart  A. 

APPLICABII.ITY  OF  REGULATIONS  TO  STATE,  LOCAL 
AND  PRIVATE  AGENCIES  (S  12ia.2) 

Comment:  A  commenter  felt  that  the 
statement  regarding  the  applicability  of  the 
regulations  was  not  clear,  and  should  be  re¬ 
vised  to  Indicate  that  the  requirements 
apply  to  any  public  agency  serving  handi¬ 
capped  children,  even  if  the  agency  does 
not  receive  Part  B  funds. 

Response:  A  definition  of  “public  agency” 
has  been  added  to  the  regulations.  The  de¬ 
finition  includes  all  political  subdivisions 
in  the  State  that  are  responsible  for  edu¬ 
cating  handicapped  children.  Throughout 
the  regulation,  the  term  “public  agency” 
has  been  used  to  make  it  clear  where  the 
requirements  do  not  apply  only  to  State 
and  local  educational  agencies.  In  addition, 
an  explanatory  comment  was  added  after 
section  121a.2  to  make  it  clear  that  the  re¬ 
quirements  under  Part  B  are  binding  on 
each  public  i^ncy  In  the  State  that  has 
direct  or  delegated  authority  fOT  the  educa¬ 
tion  of  handicapped  children,  regardless  of 
whether  that  agency  receives  Part  B  funds. 

DEFINITIONS  (i§  I2ia.4-12ia.l5) 

Comment:  Hundreds  of  comments  were  re¬ 
ceived  regarding  definitions  in  the  proposed 
rules.  Commenters  requested  that  new  defi¬ 
nitions  be  added,  or  sought  changes  In  ex¬ 
isting  definitions,  especially  definitions  of 
various  disability  categCRies  and  the  various 
types  of  related  services.  In  many  instances, 
revisions  were  sought  to  conform  to  the  most 
recent  definitions  adopted  or  used  by  pro¬ 
fessional  associations. 

Response:  Definitions  of  terms  used  in  the 
regulations  are  taken  from  various  statutes. 
Congressional  reports,  or  materials  provided 
by  professional  associations  and  other 
grotqis.  Where  iqiproprlate,  the  Office  of  Edu¬ 
cation  has  attempted  to  incorporate  changes 
recommended  by  commenters,  and  has  made 
other  changes  to  clarify  the  definitions.  In 
addition,  the  following  new  terms  were 
added; 

Definitions  of  "deaf-blind”  and  “multi- 
handlciqiped”  were  added  because  these  are 
recognized  categories  of  handicapped  chll- 
dzen  in  most  States. 

A  definition  ot  “qualified”  was  added  In 
order  to  be  able  to  use  a  consistent  term  In 
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referring  to  the  qualifiioetiMis  of  the  various 
peraonneL 

The  definition  of  “handiciq>ped  children" 
has  been  modified  oaily  by  malcing  certain 
clarifying  changes.  Althotigh  some  oom- 
menters  requested  additicmal  changes  In  the 
definitions  of  the  various  disability  cate¬ 
gories,  It  Is  felt  that  the  definitions  in  this 
regulation  must  closely  conform  to  current 
usage  in  the  States  and  professions. 

The  related  services  definition  was  ex¬ 
panded  to  include  “school  health  services.” 
In  addition,  changes  were  made  in  the  defi¬ 
nitions  of  the  Individual  terms  included 
under  “related  services”  (e.g.,  psychological 
services  and  recreation)  to  conform  to  rec¬ 
ommendations  of  professional  associations. 

SUBPART  B — STATE  ANNUAL  PROGRAM  PLANS  AND 
LOCAL  APPLICATIONS 

Subpart  B  Includes  the  requirements  re¬ 
lating  to  State  annual  program  plans,  local 
educational  agency  applications,  participa¬ 
tion  by  the  Bureau  of  Indian  Affairs,  and 
public  participation. 

Two  new  sections  (sections  121a. 150  and 
121a.239)  have  been  added  to  require  as- 
sturances  from  the  State  educational  agencies 
and  local  educational 'agencies  that  the  pro¬ 
gram  under  Part  B  will  be  operated  in  com¬ 
pliance  with  the  section  504  regulations.  In¬ 
cluding  the  requirements  under  section  606 
of  the  Education  of  the  Handicapped  Act  re¬ 
garding  employment  of  qualified  handi¬ 
capped  Individuals  In  programs  asertsted 
imder  the  Act.  (The  Office  for  Civil  Rights 
has  been  delegated  authority  for  enforcing 
section  606.) 

A  substantial  number  of  commenters  were 
concerned  with  the  following  major  Issues 
in  this  subpert:  (1)  the  amoimt  of  data 
required  of  State  and  loctd  educational  agen¬ 
cies;  (2)  the  excess  costs,  nonsupplanting 
and  ccMnparabillty  requirements;  and  (3)  the 
public  participation  requirements.  In  ad¬ 
dition,  as  with  other  subparts,  many  com¬ 
menters  objected  to  statutory  requirements 
and  sought  interpretations  of  the  statute 
and  regulations. 

Annual  Program  Plans 

CONDITION  OP  ASSISTANCE  (§  12ia.ll0> 

Section  434(b)  of  the  General  Education 
Provisions  Act  (GEPA),  as  amended  by  Pub. 
L.  63-380,  requires  each  State  to  submit  (1) 
a  general  application  containing  five  assur¬ 
ances,  and  (2)  an  annual  program  plan  for 
each  Office  of  Education  program  under 
which  funds  are  provided  to  local  educa¬ 
tional  agencies  through,  or  under  the  super¬ 
vision  of,  the  State  educational  agency. 
Under  Section  434(b),  and  the  Implementing 
regulations  (45  CFR  100b,  Subpart  B),  the 
general  application  and  an  annual  program 
plan  take  the  place  of  a  State  plan  for  Part  B 
(45  CFR  lOOb.19). 

The  five  assurances  required  under  section 
434(b)  of  the  GEPA  cover  proper  adminis¬ 
tration,  fiscal  control  and  accounting,  re¬ 
ports,  supplanting,  and  submission  of  the 
annual  program  plan.  Where  Part  E  con¬ 
tains  plan  requirements  covering  the  same 
subject  matters,  submission  of  those  plan 
requirements  is  satisfied  by  the  State's  sub¬ 
mission  of  the  general  application.  They  do 
not  have  to  be  submitted  as  part  of  the 
annual  plan.  The  Part  B  plan  provisions 
which  do  not  have  to  be  submitted  in  the 
annual  program  plan  are  referenced  in  45 
CFR  §  100b.l7(c)  (2)  (iv).  Note  that  a  sub¬ 
stantive  section  on  the  nonsupplanting  re¬ 
quirement  for  local  educational  agencies  is 
set  out  in  {  121a.230. 

Under  45  CFR  100b. 18(c),  material  may  be 
Incorporated  by  reference  in  an  annual  pro¬ 
gram  plan  If  the  material  is  in  a  document 


previously  approved  by  the  Commissioner 
and  on  file  in  the  Office  of  Education.  This 
should  save  some  paperwork,  particularly  in 
the  years  after  the  first  annual  program  plan 
(for  school  year  1977-1978)  Is  submitted  un¬ 
der  these  regulations. 

The  provisions  to  be  Included  In  the  an¬ 
nual  program  plan  for  Part  B  are  set  fmrth 
in  §§  121a.120-121a.151  of  these  regulations 
(which  Include  the  conditions  of  eligibility 
and  the  State  plan  requirements  under  sec¬ 
tions  612  and  613  of  the  Act  and  section 
434(b)  (1)  (B)  (il)  of  the  GEPA  (which  re¬ 
quires  each  annual  program  plan  to  “set 
forth  a  statement  describing  the  purposes 
for  which  Federal  funds  will  be  expended 
during  the  fiscal  year  for  which  the  annual 
program  plan  is  submitted”) ) . 

approval;  disapproval  (§  121a. iis) 

The  following  is  clarification  about  the 
submission  of  draft  annual  program  plans 
for  review  by  the  Office  of  Education  and  how 
this  would  affect  the  issuance  of  grant  award 
documents: 

A  State  educational  agency  may  elect  to 
send  a  copy  of  its  proposed  annual  program 
plan  to  the  Commissioner  for  technical  as¬ 
sistance  purposes  at  the  same  time  that  the 
plan  is  being  made  available  for  public  com¬ 
ment.  However,  funds  cannot  be  obligated  by 
a  State  before  the  date  on  which  its  official 
adopted  plan  is  received  in  substantially  ap- 
provable  form  by  the  Federal  Government. 
(See  45  CFR  lOOb.35.) 

Example;  A  State  educational  agency’s 
pre^Kwed  plan  for  a  particular  school  year  is 
received  by  the  Bureau  of  Education  for  the 
Handicapped  on  June  1.  Its  official  plan  Is 
received  on  August  1.  When  BEH  approves  the 
plan  (e  g.  September  1),  the  State  educa¬ 
tional  agency  will  receive  a  grant  award 
document  which  will  show  August  1,  as  the 
earliest  date  of  obligation  under  that  plan. 

EFFECTIVE  PFRIOD  OF  ANNUAL  PROGRAM  PLAN 
(§  121a. 114) 

The  Office  of  Education  is  proposing  to  use 
the  period  July  1-June  30  for  State  annual 
program  plans  in  those  programs  where  ap¬ 
propriations  become  available  for  obligation 
by  the  Federal  Government  each  July  1  (the 
so-called  “advance  funded”  programs).  The 
purpose  of  this  is  to  meet  the  statutory  re¬ 
quirement  for  an  annual  program  plan  cover¬ 
ing  a  12-month  period  and  at  the  same  time 
to  conform  as  closely  as  possible  to  the  regu¬ 
lar  school  year.  However,  even  if  the  proposed 
procedure  is  adopted,  the  obligational  period 
of  State  and  local  agencies  for  funds  from 
any  fiscal  year  would  not  be  changed.  If  a 
State  submits  its  annual  program  plan  and 
receives  its  grant  on  the  earliest  possible  date 
(July  1),  the  funds  are  available  for  obliga¬ 
tion  at  the  State  and  local  level  for  27 
months,  subject  to  submission  or  extension 
of  the  annual  program  plan  for  the  following 
year.  (This  period  Includes  the  12-month 
carryover  provision  under  the  Tydings 
Amendment.  See  45  CFR  100b. 55  (Obligation 
by  recipients).)  For  example,  if  a  State  re¬ 
ceived  its  grant  for  fiscal  year  1978  on  July  1, 
1977,  the  funds  would  be  available  for  obliga¬ 
tion  at  the  State  and  local  level  from  July  1. 
1977  through  September  30,  1979.  The  rules 
which  govern  when  an  annual  program  plan 
becomes  effective,  and  State  and  local  au¬ 
thority  to  obligate  the  Federal  funds  are 
located  in  45  CFR  Part  100b,  Subpart  B. 

public  participation  (§  121a. 120) 

Comment:  Commenters  wanted  this  sec¬ 
tion  to  be  expanded  to  require  the  States  to 
describe  in  detail  a  number  of  additional  spe¬ 
cific  steps  to  be  taken  in  complying  with  the 
public  participation  requirements  of  the  Act. 
For  example,  they  wanted  States  to  develop 


a  raster  of  interested  persons  to  whom  plans 
and  other  documents  would  routinely  be 
sent.  The  commenters  felt  that  these  steps 
would  be  necessary  to  Insure  full  public 
participation. 

Response:  Requirements  have  been  added 
(in  S$  121a.280  et  seq.)  to  spell  out  in  more 
detail  the  State's  duties  regarding  public 
participation  in  development  of  the  annual 
program  plan  (for  example,  indicating  in  the 
notice  of  public  hearings  of  the  plan  the 
timetable  for  developing  the  final  plan  and 
submitting  it  to  the  Commissioner).  A  re¬ 
quirement  has  also  been  added  to  specify 
that  the  plan  must  be  available  for  comment 
at  least  30  days  following  the  date  notice  is 
given. 

Another  revised  section  indicates  that  the 
public  participation  requirements  for  local 
educational  agencies  are  to  be  comparable  to 
those  required  of  the  State,  except  that  pub¬ 
lic  hearings  are  not  required  ({  I21a.234). 

FULL  educational  OPPORTUNITT  GOAL  REQUIRE¬ 
MENTS  (5§  I2ia.124-12ia.I26) 

Comment:  Commenters  disagreed  about 
the  amount  of  data  which  should  be  required 
under  this  (and  other)  sections.  Some  com¬ 
menters  sought  to  have  the  regulations  re¬ 
quire  a  substantial  amount  of  additional 
data  (about  the  population  of  handicapped 
children  and  their  placements)  on  the 
grounds  that  it  is  needed  for  effective  moni¬ 
toring.  Others  sought  to  have  the  amount  of 
data  to  be  reported  substantially  reduced  as 
unnecessary  and  fulfilling  no  useful  pur¬ 
pose. 

Response:  The  final  regulations  eliminate 
the  data  requirements  in  proposed  section 
121a.24(a)  for  school  year  1977-1978.  Since 
the  funds  for  FY  1978  became  available  for 
obligation  by  the  Federal  government  on 
July  1,  1977,  the  States  began  submitting 
annual  program  plans  for  school  year  1977- 
1978  before  these  regulations  were  published. 
Therefore,  it  would  be  Inappropriate  to  im¬ 
pose  a  retroactive  data  requirement.  No  sub¬ 
stantive  change  has  been  made  in  the  data 
requirement  for  school  years  1978-1979  and 
thereafter.  The  Office  of  Education  believes 
that  the  remaining  amount  of  data  sought 
is  necessary  and  adequate  to  provide  infor¬ 
mation  on  what  and  how  children  are  being 
served.  Additional  information  may  be  sought 
on  a  case  by  case  basis  from  each  State 
where  necessary  to  monitor  compliance  with 
Part  B.  In  addition,  requirements  have  been 
added  to  Subpart  F  to  Increase  each  State's 
monitoring  and  enforcement  obligations. 

Comment:  Commenters  requested  that  the 
data  requirements  regarding  personnel 
needed  to  meet  the  full  educational  oppor¬ 
tunity  goal  Include  various  other  professional 
groups,  such  as  physical  therapists,  or  use 
terms  currently  accepted  by  the  professions, 
such  as  “therapeutic  recreation  specialists” 
rather  than  “recreation  therapists.” 

Response:  These  changes  have  been  made 
to  cover  the  various  personnel  who  provide 
special  education  or  related  services  and  to 
use  terms  currently  recognized  by  the  ap¬ 
propriate  professional  associations. 

Local  Educational  Agency  Applications 

PARENT  INVOLVEMENT  (S  12ia.2261 

Comment:  Commenters  wanted  the  regu¬ 
lations  to  require  the  establishment  of  a  par¬ 
ent  advisory  committee  in  each  school  dis¬ 
trict. 

Response;  No  change  has  been  made.  Ex¬ 
tensive  public  and  parental  participation  is 
already  required  under  sections  121a.226  and 
121a.234. 
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EXCESS  COST  REQUIREMENTS  (S§  12ia.l82- 
12ia.l86) 

Comment:  A  substantial  number  of  com- 
inenters  requested  clarification  and  explana¬ 
tion  of  the  excess  cost  requirement. 

Response:  The  section  on  excess  costs  has 
been  broken  out  into  five  sections  for  easier 
reading.  Section  121a. 184  specifies  that  a  lo¬ 
cal  educational  agency  must  spend  a  certain 
minimum  amount  for  the  education  of  han¬ 
dicapped  children  before  Part  B  funds  may 
be  used.  A  detailed  example  of  determining 
the  minimum  amount  follows  revised  section 
121a. 184. 

NONSUPPLANTING  AND  COMPARABLE  SERVICES 
(§§  12ia.230-12la.231  ) 

Comment:  A  substantial  number  of  com- 
menters  requested  clarification  of  these  re¬ 
quirements.  Some  commenters  proposed  de¬ 
tailed  procedures  and  urged  that  the  regu¬ 
lations  require  the  reporting  of  a  substantial 
amount  of  data  to  monitor  compliance  with 
these  requirements.  Some  commenters  felt 
the  comparability  requirement  should  be  met 
by  comparing  expenses  for  regular  and  special 
education. 

Response:  These  sections  have  been  sub¬ 
stantially  revised  to  attempt  to  explain 
these  requirements.  Detailed  procedures  and 
reporting  requirements  are  not  adopted  at 
this  time  because  local  educational  agencies 
are  otherwise  required  to  maintain  auditable 
records  to  document  their  compliance  with 
these  and  other  requirements. 

Regarding  nonsupplanting,  the  regulation 
provides  that  the  requirement  applies  to  to¬ 
tal  aggregate  funds  and  particular  costs.  A 
local  educational  agency  meets  the  require¬ 
ment  if  (1)  the  total  amount  or  average  per 
capita  amount  of  State  and  local  school  funds 
budgeted  by  the  local  educational  agency 
for  expenditures  in  the  current  fiscal  year 
for  the  education  of  handicapped  children 
Is  at  least  equal  to  the  total  amount  or 
average  per  capita  amount  of  State  and  local 
school  funds  actually  expended  for  their 
education  in  the  most  recent  preceding  fiscal 
year  for  which  information  is  available.  Al¬ 
lowances  may  be  made  for  decreases  In  en¬ 
rollment  of  handicapped  children  and  un¬ 
usually  large  amounts  of  funds  expended 
for  long-term  purposes  (construction):  and 
(2)  Part  B  funds  are  not  used  to  displace 
.State  or  local  funds  for  any  particular  cost. 

The  statutory  requirement  for  com¬ 
parability  is  implemented  by  prohibiting  a 
local  educational  agency  from  using  funds 
under  Part  B  to  provide  services  to  handi¬ 
capped  children,  unless  the  agency  uses  State 
and  local  funds  to  provide  services  to  tho.se 
children  which,  taken  as  a  whole,  are  at 
least  comparable  to  services  provided  to  oth¬ 
er  handicapped  children  in  that  local  edu¬ 
cational  agency.  This  should  Insure  that 
handicapped  children  who  receive  services 
w'ith  Part  B  funds  are  treated  equally  with 
handicapped  children  who  do  not  receive 
services  with  Part  B  funds.  It  would  be  too 
difficult  to  make  an  objective  comparison 
between  special  and. regular  education.  The 
concern  of  the  commenters  who  asked  for 
this  comparison  should  be  met  by  the  ex¬ 
cess  cost  requirement,  which  provides  that 
a  local  educational  agency  must  spend  a 
minimum  amount,  on  the  average,  for  each 
of  its  handicapped  children. 

Comment:  Commenters  requested  that  the 
regulations  make  it  clear  that  the  local  ap¬ 
plications  must  meet  the  requirements  im¬ 
posed  on  the  State  in  Subpart  B. 

Response:  A  section  baa  been  added  to 
make  It  clear  that  ecu:h  local  application 
must  Include  additional  procedures  and  oth¬ 
er  information  which  the  State  educaticmal 
agency  may  require  in  order  to  meet  the 
State  annual  program  plan  requirements  in 


Subpart  B.  The  requirement  for  local  edu¬ 
cational  agencies  to  be  consistent  with  the 
annual  program  plan  is  set  forth  in  section 
121a.236. 

APPLICATION  FROM  SECRETARY  OF  INTERIOR 
(§$i2ia.360-i2ia.2ei) 

These  sections  have  been  rewritten  to  clar¬ 
ify  that  the  annual  application  by  the  Secre¬ 
tary  of  the  Interior  for  schools  operated  for 
Indian  children  must  meet  the  applicable  re¬ 
quirements  of  section  614(a),  Include  other 
material  as  agreed  to  by  the  Commissioner 
and  the  Secretary  of  the  Interior,  and  meet 
monitoring  and  public  participation  require¬ 
ments. 

PUBLIC  PARTICIPATION 

See  the  comments  on  Section  12 la.  120, 
Subpart  C — ^Services 

Subpart  C  contaliis  regulations  governing 
the  major  service  components  required  under 
Part  B  of  the  Act.  These  Include  free  appro¬ 
priate  public  education,  the  full  educational 
opportimity  goal,  priorities  in  the  use  of  Part 
B  funds,  individualized  education  programs, 
direct  services  by  the  State  educational  agen¬ 
cy,  and  the  State  comprehensive  system  of 
personnel  development. 

Free  Appropriate  Public  Education 

FREE  appropriate  PUBLIC  EDUCATION  REQUIRE¬ 
MENTS  (S§12ia.300-12ia.303) 

Comment:  Commenters  disagreed  with  the 
interpretation  of  “State  law  or  practice”  in 
the  proposed  regulations.  Some  commenters 
felt  the  exception  to  the  requirement  to 
make  free  appropriate  public  education 
(FAPE)  available  to  children  In  the  age 
ranges  three  through  five  and  18  through  21 
applies  only  if  State  law  (or  a  court  order) 
specifically  prohibits  services,  or  only  if  the 
State’s  practice  is  to  provide  services  to  less 
than  a  majority  of  the  State’s  handicapped 
children.  Others  felt  the  requirement  does 
not  apply  to  the  lower  and  upper  age  ranges 
unless  the  State  is  in  fact  serving  all  non- 
handicapped  children  in  those  age  ranges. 

Response:  The  requirement  has  been  re¬ 
drafted  to  clarify  the  use  of  the  exception 
and  to  insure  at  a  minimum  that  handi¬ 
capped  children  in  any  of  these  age  ranges 
are  .served  to  the  extent  nonhandicapped 
children  are  served  (to  be  consistent  with 
nondiscrimination  requirements  under  sec¬ 
tion  504). 

Section  121a.300  (“Timeliness  for  free  ap¬ 
propriate  public  education”)  breaks  “prac¬ 
tice”  dowm  by  individual  public  agency,  dis¬ 
ability  category,  and  age  group.  ’Tliis  revision 
is  designed  to  maximize  the  number  of 
handicapped  children  aged  3-5  and  18-21 
who  receive  services.  It  should  reduce  the 
reluctance  of  agencies  wishing  to  serve  chil¬ 
dren  in  those  age  groups,  because  services  to 
a  few  handicapped  children  will  not  require 
services  to  all  handicapped  children  in  all  of 
the  disabilities. 

Section  121a.300  also  includes  an  amend¬ 
ment  designed  to  Insure  that  each  time  a 
public  agency  elects  to  serve  a  handicapped 
child,  the  child  receives  the  full  range  of 
rights  and  services,  whether  or  not  FAPE  is 
mandated  for  that  age  range. 

FREE  APPROPRIATE  PUBLIC  EDUCATION 
METHODS  AND  PAYMENTS  <5  12 la. 30 1-1 2 IB. 303 ) 

Comment :  Commenters  disagreed  on  which 
agencies  or  parties  should  bear  the  costs  of 
educating  a  handicapped  child,  especially 
room  and  board  costs.  Commenters  sought 
clarification  of  when  the  costs  must  be  borne 
by  the  State  or  local  educational  agency. 

Response:  The  proposed  regulation  on 
methods  and  costs  for  FAPE  (proposed 
1 121a.201)  has  been  redrafted  and  expanded 
as  follows: 


(1)  A  new  paragraph  has  been  added  to 
section  I21a.301,  which  states:  “Nothing  in 
this  part  relieves  an  Insurer  or  similar  third 
party  from  an  otherwise  valid  obligation  to 
provide  or  to  pay  for  services  provided  to  a 
handicapped  child.” 

(2)  Section  121a.302  states  that  if  place¬ 
ment  in  a  public  or  private  residential  pro¬ 
gram  is  necessary  to  provide  FAPE  to  a 
handicapped  child,  the  program  (including 
non-medical  care  and  room  and  board) 
must  be  at  no  cost  to  the  child’s  parents. 

Both  of  these  changes  have  been  made  to 
conform  to  the  regulations  implementing 
section  504. 

Other  Changes:  A  new  section  121a.303 
has  been  added  regarding  the  proper  func¬ 
tioning  of  hearing  aids.  ’This  section  is  based 
on  a  special  study  conducted  by  the  Office 
of  Education  (“The  Ckmdltion  of  Hearing 
Aids  as  Worn  by  Children  In  Public  Schools,” 
GPO  publication  date  Summer,  1977) . 

FULL  EDUCATIONAL  OPPORTUNITY  GOAL 

(§S  12ia.304-12ia.306) 

’The  statutory  terms  “free  appropriate 
public  education”  and  “full  educational  op¬ 
portunity  goal”  are  distinguished  in  this 
regulation  as  follows: 

“Free  appre^riate  public  education” 
(FAPE)  must  (1)  be  made  available  to  all 
handicapped  children  within  the  mandated 
time  lines  and  age  ranges  set  forth  In  the 
Act,  and  (2)  Include  special  education  and 
related  services  which  are  provided  In  accord¬ 
ance  with  an  individualized  education  pro¬ 
gram. 

“Full  educational  opportunity  goal”  is 
broader  in  scope  than  “PAPE.”  It  is  an  all- 
encompassing  term,  which  (1)  covers  all 
handicapped  children  aged  birth  through 
twenty-one,  (2)  includes  a  basic  planning 
dimension  (Including  making  projections  of 
the  estimated  numbers  of  handicapped  chil¬ 
dren),  (3)  permits  each  agency  to  establish 
its  own  timetable  for  meeting  the  goal,  and 
(4)  calls  for  the  provision  of  additional 
facilities,  personnel',  and  services  to  further 
enrich  a  handicapped  child’s  educational 
opportunity  beyond  that  mandated  under 
the  “FAPE”  requirement.  The  term  “goal” 
means  an  end  to  be  sought.  However,  while 
an  agency  may  never  achieve  its  goal  in  the 
absolute  sense,  it  must  be  committed  to  im¬ 
plementing  this  provision,  and  must  be  in 
compliance  with  the  policies  and  procedures 
in  the  Annual  Program  Plan  tmder  this  pro¬ 
vision.  Further,  the  agency  is  not  relieved 
from  its  obligations  under  the  “PAPE” 
requirement. 

The  proposed  rule  on  full  educational  op¬ 
portunity  goal  has  been  revised  as  follows; 
Proposed  paragraph  (a)  (Program  options) 
is  now  $  12 la. 305  and  proposed  paragraph 
(b)  (Non-academic  services)  is  now  §  121a.- 
306.  A  new  S  12Ia.304  has  been  added  which 
(1)  requires  each  State  educational  agency 
to  insure  that  each  public  agency  establishes 
and  implements  a  goal  of  providing  full  edu¬ 
cational  opportunity  to  all  handicapped  chil¬ 
dren,  and  (2)  authorizes  State  and  local  edu¬ 
cational  agencies  to  use  Part  B  funds  to  pro¬ 
vide  the  facilities,  personnel  and  services 
necessary  to  meet  the  goal. 

A  comment  has  been  added  following  sec¬ 
tion  121a.304  which  points  to  Congressional 
Interest  in  having  artistic  and  cultural  activ¬ 
ities  included  in  programs  supported  under 
this  part,  subject  to  the  priorities. 

Comment:  Many  commenters  asked  that 
additional  areas  ^  added  to  the  program 
options  requirement  (e.g.,  leisure  education, 
cultural  and  performing  arts,  and  occupa¬ 
tional  education).  Other  commenters  re¬ 
quested  that  the  term  "consumer  and  home¬ 
making  education”  be  substituted  for  "home 
economics”  in  order  to  be  consistent  with  the 
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vocational  education  amendments  of  1976 
(Pub.  L.  94-482). 

Response:  No  substantive  change  was 
made  in  this  requirement.  The  program  op¬ 
tions  Included  are  examples  and  the  list  is 
not  exhaustive,  ^nder  the  regvilation  im¬ 
plementing  section  604,  any  program  pro¬ 
vided  to  nonhandicapped  students  must  also 
be  made  available  to  handicapped  pupils. 
The  language  conforming  to  the  vocational 
education  amendments  was  added. 

Comment:  Commenters  requested  that 
under  the  requirement  on  nonacademic  serv¬ 
ices  the  term  "cocvirrlcular”  be  substituted 
for  “extra  curricular”  and  that  intramural, 
extramural,  and  Interscholastic  athletics  be 
Included  In  order  to  insure  consistent  use  of 
terminology  as  it  applies  nationally.  Another 
commenter  suggested  that  specific  language 
be  included  regarding  participation  of  vis¬ 
ually  handicapped  persons. 

Response:  The  suggested  terms  were  not 
adopted.  This  section  conforms  to  the  lan¬ 
guage  in  the  final  regulations  under  section 
504.  Also,  the  suggested  language  on  visually 
handicapped  was  not  included.  This  require¬ 
ment  applies  to  all  handicapped  individuals, 
including  those  with  visual  handicaps. 

PHYSICAL  EDUCATION  (§  12ia.307)  , 

Comment:  Some  commenters  felt  that  the 
section  on  physical  education  (PE)  needed 
to  be  clarified,  particularly  the  conditions 
under  which  a  handicapped  child  would  not 
be  required  to  participate  in  the  regular  PE 
program;  (e.g.,  the  child  (a)  is  enrolled  full¬ 
time  in  a  separate  facility,  (b)  needs  specially 
designed  PE,  or  (c)  the  parents  and  agency 
agree  that  the  child  should  not  participate). 
The  main  concern  dealt  with  the  parent- 
agency  agreement,  because  it  appeared  to  pro¬ 
vide  a  loophole  in  which  a  child  would  not 
be  required  to  participate  in  any  PE  activity. 
Response:  The  statement  on  parent-agency 
agreement  was  deleted.  With  this  change,  a 
handicapped  child  attending  a  regular  school 
would  participate  in  the  regular  PE  program, 
unless  the  child  needs  specially  designed  PE 
as  prescribed  in  his  or  her  individualized 
education  program  (lEP).  Parent-agency 
agreement  is  inherent  in  the  development  of 
a  child’s  lEP.  The  decision  as  to  whether  the 
child  should  be  in  the  regular  PE  program 
or  receive  specially  designed  PE  is  made  in 
the  lEP  meeting  in  which  the  parent  and 
agency  personnel  are  represented. 

It  should  be  noted  that  every  handicapped 
child  would  participate  in  some  type  of  PE 
activity.  Specially  designed  PE  could  involve 
arrangements  for  a  child  to  participate  in 
some  individual  sport  or  physclal  activity 
(e.g.,  weight  lifting,  bowling,  or  an  exercise 
or  motor  activity  program) . 

Other  changes:  Proposed  section  121a.204 
(Incidental  use  of  property)  has  been  deleted. 

Priorities  in  the  Use  op  Part  B  Funds 

As  part  of  the  provision  on  free  appropriate 
public  education,  the  law  requires  each  State 
and  local  educational  agency  to  establish 
priorities,  first  with  respect  to  handicapped 
children  not  receiving  an  education  (defined 
as  “first  priority  children”  in  the  regulations) 
and  second  with  respect  to  handicapped  chil¬ 
dren,  within  each  disability,  with  the  most 
severe  handicaps  who  are  receiving  an  in¬ 
adequate  education  (defined  as  “second  pri¬ 
ority  children”).  The  law  further  requires 
that,  except  for  State  administration  funds, 
each  State  and  local  educational  agency  must 
use  its  full  entitlement  under  part  B  “in 
accordance  with  the  prlcsritles.”  The  regula¬ 
tions  which  Inqilement  these  priority  re¬ 
quirements  are  Included  in  sections  121a.320- 
121a324. 


pRicMtrnxs  (§  i2ia.32i> 

Comment:  Many  commenters  were  con¬ 
cerned  that  first  priority  expenditures  can¬ 
not  be  used  for  Inservlce  training  for  person¬ 
nel  who  can  serve  those  studmts,  and  stated 
that  such  inservice  training  activities  may 
be  an  essential  component  toward  achieving 
the  first  priority. 

Response:  The  proposed  rules  have  been 
redrafted  and  expanded  in  order  to  address 
the  above  concerns.  A  new  section  was  added 
to  make  it  clear  that  an  agency  may  use 
Part  B  funds  for  Inservice  training  concur¬ 
rently  with  placing  a  first  priority  child 
in  school  (in  an  interim  program,  if  a  com¬ 
ponent  of  the  child’s  program  is  missing). 
However,  the  provision  of  Inservice  training 
may  not  be  used  as  a  pre-condition  for  serv¬ 
ice  to  the  child. 

’The  intent  of  Congress  with  respect  to  the 
education  of  first  priority  children  is  both 
long-standing  (dating  back  to  Pub.  L.  93- 
380)  and  very  clear,  as  reflected  in  the  follow' - 
ing  statements: 

(1)  The  Congress  has  a  responsibility 
“•  •  ’to  see  that  all  persons  are  assured 
equal  opportunity.  For  handicapped  chil¬ 
dren,  this  means,  at  the  very  least,  that  they 
must  be  educated  •  •  *  These  funds  must  be 
focused  in  such  a  way  that  we  are  assured 
that  handicapped  children  are  provided  their 
right  to  education.”  (Congressional  Record — 
Senate,  June  18,  1975,  p.  S10969) 

(2)  “First  priority  for  spending  under  the 
legislation  is  to  provide  services  for  handi¬ 
capped  children  who  are  not  now  being 
served.  The  flexible  approach  in  the  Confer¬ 
ence  Report  with  resjject  to  the  current  fiscal 
year,  fiscal  year  1977  and  fiscal  year  1978  will 
allow  for  concentrations  of  moneys  so  that 
this  priority  can  be  met.”  (Congressional 
Record — House  of  Representatives,  November 
18.  1975.  p  H 12348) 

(3)  “There  are  millions  of  children  with 
handicapping  conditions  who  are  receiving 
no  services  at  all.  And  since  we  must  have  a 
place  to  start,  it  is  appropriate  that  we  give 
priority  to  those  who  Me  receiving  no  serv¬ 
ices  at  all  first,  and  then  try  to  reach  those 
with  the  most  severe  handicaps  who  have 
traditionally  received  only  minimal  atten¬ 
tion  second.”  (Congressional  Record — Senate, 
June  18,  1975,  p  S10961) 

Comment:  Several  commenters  requested 
clarification  regarding  whether  the  require¬ 
ments  on  the  use  of  funds  for  priorities  apply 
within  or  among  local  educational  agencies 
(e.g.,  if  an  agency  is  SMving  all  of  its  first 
priority  children,  could  a  State  give  that 
agency’s  entitlement  to  another  agency 
which  is  not  serving  all  of  its  first  priority 
children?) . 

Response:  No  change  has  been  made.  'The 
statute  does  not  permit  the  State  to  take 
aw'ay  a  local  educational  agency’s  Part  B 
funds  solely  because  the  local  educational 
agency  is  serving  all  of  its  first  priority  chil¬ 
dren.  For  the  limited  circumstances  where  a 
local  educational  agency’s  funds  may  be  real¬ 
located.  see  section  121a.708. 

Other  changes:  A  new  paragraph  (c)  has 
been  added  to  section  12la.321,  which  pro¬ 
vides  that  Part  B  funds  cannot  be  used  for 
preservice  training.  ’This  addition  was  made 
to  implement  Congressional  intent  expressed 
in  Senate  Report  No.  94-168,  p.  34  (197S),  in 
which  it  was  stated  that  funds  for  preservice 
training  are  available  under  the  training  pro¬ 
gram  under  Part  D  of  the  Act,  and  that  Part 
B  funds  should  not  be  used  for  this  purpose. 

Individualized  Education  Program 

The  requirements  on  individualized  edu¬ 
cation  programs  (lEPs)  in  Subpart  C  have 
been  reorganized  and  redrafted  substantially. 


based  largely  on  cckuments  received.  (’These 
sections  have  been  renumbered,  starting  with 
section  121a.340.)  A  summary  of  these 
changes  is  Included  below: 

(1)  A  definition  of  lEP  has  been  added 
which  states  that  the  term  “lEP”  means  a 
written  statement  on  a  handicapped  child 
that  is  developed  and  implemented  in  ac¬ 
cordance  with  sections  121a.341-121a.349  of 
Subpart  C. 

(2)  The  proposed  section  entitled.  “Scope” 
has  been  delet^  and  the  substance  combined 
with  the  section  on  “State  educational 
agency  responsibility.” 

(3)  The  proposed  section  on  “Local  edu¬ 
cational  agency  responsibility”  has  been  re¬ 
placed  by  two  new  sections  (“When  lEPs 
must  be  in  effect”  and  “Meetings”) . 

(4)  The  section  on  “Participants  in  meet¬ 
ings”  has  been  redrafted  to  adopt  essentially 
verbatim  the  language  in  the  Act  and  to 
add  a  new  paragraph  on  participation  of 
evaluation  personnel. 

(5)  The  proposed  section  on  “Parent  par¬ 
ticipation”  has  been  amended  to  include  spe¬ 
cific  provisions  regarding  notifying  parents 
about  the  lEP  meetings. 

(6)  The  substance  under  the  proposed  sec¬ 
tion  on  “Content  of  lEP”  has  ^en  replaced 
with  the  statutory  language. 

(7)  TTie  proposed  section  on  “Private 
school  placements”  has  been  reorganized 
into  two  sections  to  conform  to  the  two 
groups  of  private  school  handicapped  chil¬ 
dren  in  Subpart  D,  and  has  been  expanded 
to  spell  out  in  more  detail  the  responsi¬ 
bilities  of  State  and  local  educational  agen¬ 
cies  in  administering  this  provision. 

(8)  A  new  section  was  added,  entitled, 

‘  lEP — accountability.” 

timing  of  if.p  meetings  (Is  1 21a. 342- 
13ia.343> 

Comment:  Many  commenters  felt  that  the 
final  rules  should  provide  more  flexibility  to 
agencies  in  terms  of  when  lEP  meetings  are 
conducted. 

Response:  The  following  changes  were 
made  in  the  proposed  rules  in  an  attempt 
to  clarify  this  provision.  First,  the  regula¬ 
tions  now  specify  the  dates  on  which  lEP's 
must  be  in  effect  (October  1,  1977,  and  the 
beginning  of  each  school  yehr  thereafter). 
Second,  except  for  new  handicapped  children 
(those  initially  evaluated  after  October  1, 
1977),  the  timing  of  meetings  to  develop, 
review  and  revise  lEPs  is  left  to  the  discre¬ 
tion  of  each  agency.  (For  a  new  handicapped 
child,  a  meeting  must  be  held  within  thirty 
days  of  a  determination  that  he  or  she  needs 
special  education.)  ’The  regulations  are  flex¬ 
ible  on  the  schedule  to  be  followed  by  public 
agencies  in  meeting  the  above  dates. 

participants  in  iep  meetings  (f  121a. 344) 

Comment:  A  number  of  commenters 
recommended  that  personnel  from  specific 
disciplines  be  participants  at  IEP  meetings 
(e.g.,  physicians,  health  care  personnel,  p.sy- 
chologlsts,  and  representatives  from  other 
agencies,  such  as  Head  Start) .  Some  com¬ 
menters  felt  that  the  meetings  should  in¬ 
clude  all  direct  service  personnel  who  work 
with  a  handicapped  child.  Other  commenters 
suggested  cutting  back  on  the  number  of 
people  who  participate. 

Response:  The  final  regulations  only  re¬ 
quire  the  participants  listed  in  the  statute, 
except  in  the  case  of  a  child  who  has  been 
evaluated  for  the  first  time.  (NOTE:  Par¬ 
ticipation  of  evaluation  personnel  in  IEP 
meetings  is  covered  under  the  next  comment- 
response  sequence.) 

Generally,  having  a  large  group  of  people 
at  an  IEP  meeting  may  be  unproductive  and 
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▼ery  costly,  and  could  essentially  defeat  the 
purpose  of  Insuring  active,  open  parent  in¬ 
volvement. 

While  it  is  necessary  to  Insure  that  all 
direct  services  personnel  who  work  with  a 
handicapped  child  are  informed  about  and 
involved  in  implementing  the  child’s  lEP, 
this  does  not  mean  that  they  should  attend 
the  lEP  meetings.  The  mechanism  for  insvir- 
Ing  the  involvement  of  all  lEP  implementers 
is  left  to  the  discretion  of  each  agency  (e.g., 
the  child’s  teacher,  or  principal,  or  super¬ 
visor  could  have  that  responsibility ) .  How¬ 
ever,  this  is  a  basic  administrative  procedure 
which  can  be  handled  outside  of  the  context 
of  the  lEP  meeting. 

’The  statute  does  not  require  all  lEP  im¬ 
plementers  to  be  Involved  in  the  meetings.  In 
fact,  the  definition  of  lEP  in  section  602(19) 
of  the  Act  Includes  only  four  people  (e.g.,  a 
special  education  provider  or  supervisor,  the 
teacher,  the  parent,  and  the  child,  where 
appropriate ) .  Moreover,  it  was  the  intent  of 
congress  that  lEP  meetings  generally  be 
small.  This  position  is  reflected  in  the  fol¬ 
lowing  statement  by  Senator  Randolph  in 
the  June  18,  1975  Congressional  Record: 

In  answer  to  my  colleague,  it  was  the  in¬ 
tent,  and  I  believe,  I  can  speak  for  the  sub¬ 
committee  and  the  committee  in  this  matter, 
that  these  meetings  •  •  •  be  small  meetings; 
that  is.  confined  to  those  persons  who  have, 
naturally  an  Intense  interest  in  a  particular 
child,  l.e.,  the  parent  or  parents,  and  in  some 
cases  the  guardian  of  the  child.  Certainly 
the  teacher  involved  or  even  more  than  one 
teacher  would  be  Included.  In  addition,  there 
should  be  a  representative  of  the  local  edu¬ 
cational  agency  who  is  qualified  to  provide, 
or  supervise  the  provision  of,  specially  de¬ 
signed  Instruction  to  meet  the  unique  needs 
of  handicapped  children. 

These  are  the  persons  that  we  thought 
might  well  be  Included.  ’That  is  why  we  have 
called  them  “individualized  planning  con¬ 
ferences”.  We  believe  that  they  are  worth¬ 
while.  tmd  we  discussed  this  very  much  as 
we  drafted  the  legislation. 

While  very  large  lEP  meetings  might  gen¬ 
erally  be  inappropriate,  there  may  be  specific 
Instances  where  additional  participants  are 
essential.  In  order  to  enable  other  persons 
to  be  Included,  the  Office  of  Education  re¬ 
tained  a  provision  from  the  proposed  rules 
which  authorized  tlie  attendance  of  "other 
participants,  at  the  discretion  of  the  agency 
or  parents.” 

Comment:  Some  commenters  recommend¬ 
ed  that  members  of  the  evaluation  team 
participate  in  lEP  meetings. 

Response:  A  new  paragraph  has  been 
added  which  states,  in  effect,  that  an  evalua¬ 
tion  person  must  participate  in  any  lEP 
meetings  conducted  for  handicapped  chil¬ 
dren  who  have  been  evaluated  for  the  first 
time  (l.e.,  the  preplacement  evaluation  re¬ 
quired  under  section  121a.531  of  Subpart  E). 
Since  the  meeting  is  intended  to  develop  an 
education  program  for  the  child,  it  is  essen¬ 
tial  that  someone  at  the  meeting  be  familiar 
with  the  child’s  evaluation. 

Comment:  Several  commenters  recom¬ 
mended  that  the  representative  of  the  agency 
be  qualified  in  the  disability  area  in  which 
the  lEP  is  written. 

Response:  A  comment  has  been  added  fol¬ 
lowing  section  121a.344  which  suggests  (but 
does  not  require)  that  either  the  teacher 
or  the  agency  representative  should  be  quali¬ 
fied  in  the  area  of  suspected  disability.  At 
the  time  of  the  meeting,  the  public  agency 
may  not  yet  have  hired  a  person  qualified  to 
provide  special  education  with  respect  to  that 
suspected  disability. 

FABEITT  PABTICIPATION  (§  12ia.345) 

'  Comment:  Some  commenters  stated  that 
documenting  efforts  to  Involve  parents  would 


be  difficult  and  time  consuming.  One  com- 
menter  felt  it  was  Important  to  retain  the 
general  statement  requiring  agencies  to  in¬ 
volve  parents,  but  recommended  that  the  de¬ 
tails  in  the  parent  participation  section  be 
deleted  from  the  final  regulation.  Another 
commenter  recommended  that  the  section  be 
dropped  because  it  is  not  required  in  the  law 
and  is’’*  •  •  utterly  paternalistic.  If  a  local 
education  agency  is  foolish  enough  to  keep 
inadequate  records  on  transactions  with  par¬ 
ents,  it  alone  stands  in  Jeopardy:  there  is  no 
damage  to  parents  or  to  handicapped  chil¬ 
dren.” 

Response:  The  comments  have  not  been 
adopted.  The  Office  of  Education  believes  that 
it  is  Important  to  retain  this  section  in  the 
final  regulations,  for  the  following  reasons: 

First,  the  section  provides  rules  that  allow 
agencies  to  proceed  in  conducting  lEP  meet¬ 
ings  in  cases  where  parents  cannot  or  will  not 
attend.  Without  this  authorization,  the  lEP 
process  might  come  to  a  halt  in  some  cases, 
since  the  law  states  that  an  lEP  must  be 
developed  at  a  meeting  with  the  parents. 

Second,  the  section  is  designed  to  protect 
agencies  by  setting  the  conditions  under 
which  they  can  proceed. 

Third,  the  section  is  designed  to  protect  the 
rights  of  the  parents.  The  Congress  Intended 
that  IBP  meetings  be  utilized  as  an  extension 
of  the  procedural  protections  guaranteed 
under  Pub.  L.  93-380.  However,  if  the  regu¬ 
lations  provided  an  authorization  for  agen¬ 
cies  to  proceed  without  the  parents,  there  is 
a  potential  problem  that  the  authorization 
(without  documentation)  might  be  inappro¬ 
priately  applied  in  individual  cases,  which 
could  result  in  parents’  rights  not  being  pro¬ 
tected. 

Comment:  A  few  commenters  suggested  us¬ 
ing  surrogate  parents  if  a  child’s  parents 
could  not  attend  an  lEP  meeting.  One  com¬ 
menter  recommended  adding  a  provision  to 
enable  the  parents  to  designate  a  person  to 
represent  them  at  a  meeting. 

Response:  ’The  Office  of  Education  elected 
not  to  write  regulations  on  either  of  these 
suggestions. 

First,  a  surrogate  parent  is  appointed  only 
in  accordance  with  the  procedural  safeguards 
In  Subpart  E.  The  provision  was  not  meant  to 
apply  in  situations  when  parents  are  unwill¬ 
ing  to  participate,  or  when  an  agency  makes 
unsuccessful  efforts  to  communicate  with  a 
known  parent.  A  surrogate  parent  is  ap¬ 
pointed  only  when  the  parents  are  unknown, 
\inavailable  or  the  child  is  a  ward  of  the  state. 
However,  a  surrogate  parent  appointed  under 
appropriate  circumstances  would  attend  the 
lEP  meetings  and  represent  the  child  in  all 
matters  relating  to  the  provision  of  a  free 
appropriate  public  education  to  the  child. 

Second,  with  respect  to  parent  designated 
representatives,  the  Office  of  Education  does 
not  feel  that  any  change  in  the  regulation  is 
warranted.  Parents  unable  to  attend  an  lEP 
meeting,  who  are  Interested  enough  in  their 
child’s  education  to  seek  a  third  party  repre¬ 
sentative,  would  have  direct  input  in  develop¬ 
ing  the  child’s  lEP  through  individual  or 
conference  telephone  calls  or  other  methods 
authorized  under  paragraph  (c)  of  section 
121a.345. 

Other  changes.  A  new  paragraph  (f)  has 
been  added  to  require  that  parents  be  given 
a  copy  of  the  lEP  on  request.  This  should 
help  to  Insure  that  the  parents  are  fully 
informed  of  the  program  tat  their  child,  wd 
will  assist  them  in  participating  in  future 
meetings  on  the  lEP. 

CONTENT  OF  SEP  ({  12ia.346) 

Comment:  Himdreds  at  commenters  re¬ 
sponded  to  this  section.  Some  commenters 
requested  that  additional  sorvices  or  other 
items  be  added.  Other  commenters  recom¬ 
mended  that  the  section  be  sharply  cut  back. 


because  they  fblt  that  this  went  unneces¬ 
sarily  beyond  the  items  listed  in  the  statute. 
Many  of  the  commenters  wanted  the  specific 
service  areas  they  represent  added  to  the  list 
of  services  to  be  provided  in  the  lEP.  Others 
felt  that  this  went  unnecessarily  beyond  the 
items  listed  in  the  statute. 

Response:  ’Ihe  Office  of  Education  has 
elected  to  amend  this  section  by  adopting 
substantially  verbatim  the  language  from 
section  602(19)  of  the  statute.  The  regula¬ 
tion  retains  one  clarification  from  the  pro¬ 
posed  rules,  that  the  individualized  educa¬ 
tion  program  must  Include  related  services 
to  be  provided  to  the  child,  as  well  as  special 
education  and  the  extent  to  which  the  child 
can  participate  in  regular  education  pro¬ 
grams.  However,  given  the  controversy  over 
this  section  and  whether  it  is  appropriate  to 
add  items  not  specifically  covered  in  the 
statute,  the  Office  of  Education  has  decided 
that  some  experience  operating  under  the 
statute  would  be  useful  before  considering 
whether  further  regulations  on  this  point 
w'ould  be  appropriate. 

lEP — ACCOXTNTABUJTT  (§12ia.349) 

Comment:  In  the  preamble  to  the  pro¬ 
posed  rules,  a  statement  was  made  that  the 
lEP  is  not  a  legally  binding  document.  Many 
commenters  recommended  that  this  state¬ 
ment  should  be  included  in  the  body  of  the 
final  regulations.  Other  commenters  felt 
that  the  statement  needed  to  be  clarified. 

Response:  The  Office  of  Education  has 
added  a  new  section,  which  states,  in  effect, 
that  each  public  agency  must  provide  special 
education  and  related  services  in  accordance 
with  a  handicapped  child’s  lEP.  However, 
Part  B  does  not  require  that  the  agency,  the 
teacher,  or  other  persons  be  held  account¬ 
able  if  the  child  does  not  achieve  the  growth 
projected  in  the  written  statement. 

Collective  BASGAiNiNa 

Comment:  Niunerous  commenters  recom¬ 
mended  that  the  regulations  deal  with  the 
fact  that  the  required  participation  of  teach¬ 
ers  (and  other  agency  staff)  in  the  meetings 
to  develop  lEPs  would  require  modification 
of  collective  bargaining  agreements.  Some 
commenters  urged  that  the  regulations  re¬ 
quire  additional  compensation  for  teachers 
to  psu^icipate  in  these  meetings,  prescribe 
or  limit  any  after-school-hours  participa¬ 
tion,  and  specify  arrangements  for  relieving 
teachers  frmn  classroom  duties  for  the  meet¬ 
ings. 

Response:  No  change  has  been  made  in 
the  regulation.  ’The  requirement  for  teacher 
participation  in  developing  lEPs  is  statutory. 
The  Commissioner  understands  that  col¬ 
lective  bargaining  agreements  and  individual 
annual  contracts  for  teachers  vary  greatly 
among  local  educational  agencies  and  may 
or  may  not  deal  with  additional  duties  and 
compensation  for  after-hour  activities.  In 
some  Instances,  especially  in  urbanized  and 
highly  unionlz^  areas,  collective  bargaining 
agreements  may  have  to  be  renegotiated  to 
cover  employee  participation  in  lEPs.  How¬ 
ever,  this  is  an  area  which  is  solely  within 
the  authority  of  the  public  agency  and  its 
employees  (and  their  union  representative, 
if  any).  It  would  be  inappropriate  and  be¬ 
yond  the  scope  of  the  Commissioner’s  au¬ 
thority  to  prescribe  bow  this  requirement 
must  be  met.  Where  collective  bargaining 
agreements  must  be  modified,  the  public 
agency  must  negotiate  the  appropriate  modi¬ 
fications  to  comply  with  the  statute.  The 
public  agency  is  also  responsible  for  insur¬ 
ing  that  the  lEP  meetings  are  conducted  at 
a  time  reasonably  convenient  to  parents.  (In 
some  cases  this  may  be  during  school  hours; 
in  others,  after  hours.)  The  agency  also  must 
make  its  own  arrangements  for  covering 
classrooms  when  teachers  are  absent. 
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Direct  Services  bt  the  State  Educational 
Agency 

The  direct  services  provision  of  this  sub¬ 
part  includes  sections  on  (1)  use  of  local 
educational  agency  (liEA)  funds,  (2)  nature 
and  location  of  services,  (3)  use  of  the 
State's  (SEA’S)  entitlement,  and  (4)  a  State 
matching  requirement. 

The  section  on  the  use  of  LEA  allocations 
(renumbered  section  121a.360)  has  been 
redrafted  to  combine  the  proposed  para¬ 
graphs  (a)  and  (b)  into  a  single  paragraph. 
This  paragraph  sets  out  the  conditions  under 
which  an  SEA  may  use  an  LEA's  entitlement. 

A  new  paragraph  (b)  has  been  added  to 
section  121a.360,  which  states  that  in  meet¬ 
ing  the  requirements  of  this  section,  the  SEA 
may  provide  special  education  and  related 
services  directly,  by  contract,  or  through 
other  arrangements. 

A  new  paragraph  (c)  has  been  added, 
which  repeats  the  statutory  provision  that 
the  excess  cost  requirement  does  not  apply 
to  State  educational  agencies. 

Section  121a.360  (Nature  and  location  of 
services)  has  been  amended  to  correct  an 
error  made  in  the  proposed  rule.  The  pro¬ 
posed  regulation  stated  that  the  least  restric¬ 
tive  environment  (LRE)  provisions  do  hot 
apply  when  the  SEA  provides  direct  services. 
The  amended  rule  now  states  that  the  man¬ 
ner  in  which  the  education  and  services  are 
provided  must  be  consistent  with  the  re¬ 
quirements  of  this  part  (including  the  LRE 
provisions). 

The  regulation  on  “State  matching”  was 
not  substantially  changed.  However,  a  com¬ 
ment  was  added  after  this  section  to  make 
it  clear  that  the  requirement  would  be  satis¬ 
fied  if  the  State  can  document  that  the 
amount  of  State  funds  expended  on  each 
major  program  area  (e.g.,  the  comprehen¬ 
sive  system  of  personnel  development)  is  at 
least  equal  to  the  expenditure  of  Federal 
funds  in  that  program  area. 

Comment:  In  the  preamble  to  the  proposed 
rules  under  the  direct  services  provision,  a 
point  was  made  that  an  LEA  would  not  be 
in  compliance  with  the  section  604  regula¬ 
tions  if  that  agency  did  not  make  available 
a  free  appropriate  public  education  (PAPE) 
to  all  of  its  handicapped  children.  A  com- 
menter,  in  responding  to  this  statement, 
pointed  out  that  the  term  PAPE  has  different 
meanings  under  section  504  and  Pub.  L. 
94-142;  and,  therefore,  an  LEA  would  not 
have  to  meet  the  requirements  of  Pub.  L. 
94-142  in  order  to  be  in  compliance  with 
section  504. 

Response.  Under  Part  B,  “PAPE”  is  a  stat¬ 
utory  term  which  requires  services  to  be  pro¬ 
vided  in  accordance  with  an  lEP.  However, 
under  the  section  604  regulations,  each  re¬ 
cipient  must  provide  an  education  which  in¬ 
cludes  services  that  are  “designed  to  meet 
Individual  educational  needs  of  handicapped 
persons  as  adequately  as  the  needs  of  non¬ 
handicapped  persons  are  met  •  •  •”  Those 
regulations  state  that  Implementation  of 
an  lEP,  in  accordance  with  Part  B,  is  one 
means  of  meeting  the  “PAPE”  requirement. 
(Note. — A  more  detailed  description  of  the 
relationship  between  section  604  and  Pub.  L. 
94-142  is  Included  in  this  appendix.) 

Other  changes:  A  new  section  121a.372  has 
been  added  to  Implement  section  611(c)(3) 
of  the  Act.  This  section  provides  that  the 
nonsupplanting  requirement  does  not  apply 
to  the  State’s  expenditure  of  its  allocation 
beginning  with  fimds  appropriated  for  Fis¬ 
cal  Tear  1979  and  for  each  following  fiscal 
year. 

Comprehensive  System  or  Personnel 
Development 

GENERAL 

The  proposed  rules  in  this  section  created 
some  controversy  over  the  amount  of  detail 


contained  In  the  regulations.  Comments 
ranged  from  requests  for  more  specificity  to 
suggestions  that  everything  be  deleted  except 
the  statutory  language. 

The  statute  is  very  clear  in  requiring  that 
a  "comprehensive  system  of  personnel  de¬ 
velopment”  be  implemented  in  each  State. 
Since  this  is  a  broad  requirement,  challeng¬ 
ing  each  State  to  reach  out  to  the  expansive 
community  of  agencies  involved  in  preparing 
personnel  to  educate  the  handicapped,  many 
of  which  are  private  and  not  under  the  con¬ 
trol  of  the  State,  it  was  felt  that  a  regulation 
was  needed  that  would  provide  sufficient 
information  for  the  State  and  involved  agen¬ 
cies  to  understand  their  responsibilities  in 
achieving  compliance. 

SCOPE  OP  SYSTEM  <§  12ia.380) 

Comment:  A  commenter  suggested  that  in- 
service  education  be  available  to  all  special, 
regular,  and  related  service  personnel. 

Response:  Paragraph  (a)  of  section  121a.- 
380  was  changed  to  read  "the  inservice  train¬ 
ing  of  general  and  special  educational  in¬ 
structional,  related  services,  and  support 
personnel.” 

Comment:  A  commenter  suggested  that  all 
personnel  preparation  services  be  conducted 
in  accredited  institutions  granting  advanced 
degrees  and  that  “no  less  than  ten  percent 
of  the  money  under  this  Act  be  contracted  to 
institutions  of  higher  education.”  Another 
commenter  recommended  the  earmarking  of 
a  percentage  of  funds  for  staff  and  program 
development. 

Response:  No  change  has  been  made  in  the 
regulations.  The  Office  of  Education  believes 
that  each  State  must  have  maximum  latitude 
in  decisions  regarding  the  t3rpes  of  facilities 
and  personnel  that  are  used  to  Implement  the 
comprehensive  system  of  personnel  develop¬ 
ment. 

With  respect  to  targeting  funds  for  train¬ 
ing,  the  Office  of  Education  feels  that  such  a 
step  would  be  inappropriate  at  this  time. 

Part  B  is  a  unique  Federal  statute  in  that 
it  imposes  requirements  on  States  which 
must  be  implemented,  regardless  of  the 
amount  of  Federal  funds  available.  Given 
the  scope  and  magnitude  of  the  law,  the  Of¬ 
fice  of  Education  believes  that  each  State 
should  have  maximum  latitude  in  terms  of 
how  its  Part  B  funds  are  used  to  implement 
the  various  statutory  provisions,  subject,  of 
course,  to  the  priority  requirements  in  Sub¬ 
part  C. 

DEPINmON  OF  “appropriately  AND  ADEQUATELY 
PREPARED  AND  TRAINED”  (PROPOSED  §12ia.2ei) 

A  number  of  comments  were  received  on 
the  definition  of  “appropriately  and  ade¬ 
quately  prepared  and  trained”  which  was  in 
§  121a.261  of  the  proposed  rules.  The  defini¬ 
tion  has  been  deleted  in  the  final  regulations. 
Instead,  the  term  “qualified”  is  used,  as  de¬ 
fined  in  §  121a.l2. 

Comment:  A  commenter  suggested  that 
nationwide  certification  requirements  be 
mandated  to  allow  for  the  mobility  of  per¬ 
sonnel. 

Response:  No  change  has  been  made.  The 
intent  of  the  Act  is  to  insure  that  all  per¬ 
sonnel  necessary  to  carry  out  the  purposes  of 
the  Act  are  qualified.  The  Act  does  not  au¬ 
thorize  the  establishment  of  national  cer¬ 
tification  standards. 

Comment:  A  commenter  suggested  that 
early  childhood  be  required  as  an  area  far 
certification. 

Response:  No  change  has  been  made.  These 
personnel  must  be  Included  imder  the  State’s 
comprehensive  personnel  development  sys¬ 
tem. 

Comment:  Several  commenters  expressed 
the  belief  that  certification  ^ould  not  be  re¬ 
quired  for  all  personnel  directly  serving  the 


handicapped,  or  that  such  a  requirement 
would  result  in  great  expense  for  the  State. 
Still  others  felt  that  competency  based  sys¬ 
tems  should  be  used  as  opposed  to  the  re¬ 
quirement  for  certification,  registration,  or 
licensing. 

Response:  The  statutory  language  “appro¬ 
priately  and  adequately  prepared  and 
trained”  has  been  Interpreted,  by  use  of  the 
term  “qualified,"  to  mean  certification,  reg¬ 
istration,  or  licensing.  These  are  commonly 
accepted  procedures  for  determining  if  per¬ 
sonnel  are  “appropriately  and  adequately 
prepared  and  trained." 

PARTIdPATTON  OF  OTHER  AGENCIES  AND 
INSTITUTIONS  (§  12ia.3Sl) 

The  comments  on  the  level  and  intensity 
Of  the  “participation”  required  in  this  sec¬ 
tion  ranged  from  the  belief  expressed  that 
special  meetings  on  components  of  the  state 
plan  are  not  required  in  the  Act,  therefore 
the  “participation”  '  envisioned  in  section 
121a.381  should  be  eliminated,  to  the  sug¬ 
gested  requirement  that  organizations  not 
only  have  an  opportunity  to  participate,  but 
that  they  “must  participate.”  The  compre¬ 
hensive  system  of  personnel  development  is 
such  a  specialized  aspect  of  the  Act,  neces¬ 
sarily  involving  agencies  not  under  the  jur¬ 
isdiction  of  the  State  that  “participation”  is 
fully  warranted,  though  not  mandated  in 
the  statute.  Thus,  the  regulations  set  a  re¬ 
quirement  for  the  State  to  Insure  that  those 
agencies  with  an  Interest  in  the  prepara¬ 
tion  of  personnel  for  the  education  of  the 
handicapped  have  an  opportunity  to  par¬ 
ticipate  fully  in  the  development,  review, 
and  updating  of  the  system.  This  is  a  reason¬ 
able  requirement,  especially  considering  the 
critical  effect  the  system  will  have  on  those 
agencies  preparing  the  personnel.  Rather 
than  a  burden  on  the  State,  the  “participa¬ 
tion”  should  provide  the  direct  opportunity 
for  the  State  to  encourage  the  development 
of  quality  personnel  preparation  programs, 
a  factor  essential  to  the  provision  of  a  “free 
appropriate  public  education.” 

Comment:  Several  commenters  suggested 
that  “representatives  from  each  group  be 
included  in  the  planning”  as  well  as  parents. 
One  commenter  suggested  that  disability  cat¬ 
egories  and  groups  be  listed  in  the  proposed 
rule. 

Response:  The  regulation  has  been  altered 
to  include  representatives  of  handicapped 
and  parent  organizations.  This  wording 
should  be  sufficient  to  involve  all  relevant 
groups. 

Comment:  A  commenter  suggested  the  ad¬ 
dition  of  a  subsection  (3)  to  section  121a.- 
381(b)  that  would  require  the  annual  pro¬ 
gram  plan  to  include  a  description  of 
agency  responsibilities  with  respect  to  re¬ 
search  and  evaluation  of  exemplary  programs 
that  could  be  Implemented  in  local  educa¬ 
tional  settings. 

Response:  Sections  121a.385  and  121a.386 
have  been  modified  to  classify  agency  respon¬ 
sibilities. 

INSERVICE  TRAINING  (§  12ia.382) 

Comment:  There  were  a  number  of  con¬ 
trasting  points  of  view  and  suggestions  on 
this  section,  ranging  from  requests  to  man¬ 
date  greater  detail  in  the  proposed  rules,  to 
the  suggestion  that  the  section  be  deleted 
altogether.  Those  pix^osing  greater  detail 
suggested  that  specific  knowledge  and  areas 
of  learning  be  emphasized  and  that  teach¬ 
ers  be  trained  “by  having  them  work  one-to- 
one  with  specialists”  and  that  “inservice 
training  be  mandated  at  the  local  level,  a 
county  being  the  largest  unit  possible,  to 
prevent  the  State  from  using  the  money  for 
Ineffectual  reglcmal  workshops."  Also,  there 
were  suggestions  that  where  academic  credit 
is  to  be  made  available  that  this  be  done 
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only  In  Institutions  of  higher  education  with 
State  approved  programs. 

On  the  other  extreme  there  were  sugges¬ 
tions  that  this  section  “exceeds  statutory 
requirements"  and  “federal  rules  should  not 
say  how  a  task  is  accomplished”  and  “(state) 
provides  adequate  training  and  Inservice  and 
does  not  need  more  obstacles  and  regula¬ 
tions.” 

Response:  The  statute  clearly  requires  in- 
service  education  as  a  central  part  of  the 
comprehensive  system  of  personnel  develop¬ 
ment  and  it  is  appropriate  for  the  rules  to 
detail  the  nature  and  extent  of  the  inservice 
education  that  is  required.  This  has  been 
accomplished  through  the  outlining  of  pro¬ 
cedures  which  define  Inservice  education,  its 
parameters,  afid  relationship  to  required 
needs  assessments.  However,  the  rules  do 
not  define  the  specific  nature  of  the  train¬ 
ing  to  be  accomplished.  Thus,  the  rules  have 
been  designed  to  outline  the  foundation  for 
an  adequate  program  of  inservice  education, 
without  stlfiing  the  creativity  of  State  and 
local  personnel  in  their  efforts  to  plan  and 
Implement  such  a  system. 

Comment:  A  commenter  suggested  that  the 
statement  "in  cooperation  with  institutions 
of  higher  education”  be  Inserted  in  section 
121a.383(b)  (1). 

Response:  No  change  has  been  made.  How¬ 
ever,  Involvement  of  institutions  of  higher 
education  is  required  under  §  121a.381  (a) . 

Comment:  A  number  of  commenters  sug¬ 
gested  the  addition  of  specific  disciplines  and 
professionals  to  this  section,  constituting  an 
Itemized  list  of  personnel  to  be  trained  or 
Involved  in  the  review  of  training  needs. 

Response:  No  change  has  been  made.  The 
State’s  plan  must  Include  all  personnel  who 
need  training. 

Comment:  Several  commenters  suggested 
wording  changes  designed  to  clarify  the  text 
of  the  propo.sed  rule  on  inservice  training. 

Response:  Changes  were  made  where  nec¬ 
essary  to  bring  the  regulation  into  con¬ 
formity  with  current  usage. 

Comment:  There  were  a  number  of  sug¬ 
gestions  concerning  the  financial  arrange¬ 
ments  for  conducting  Inservice  training. 
Some  commenters  advocated  the  funding  of 
parent  groups  to  conduct  inservice  training. 
Others  suggested  financial  support  for  train¬ 
ees  Involved  in  their  programs.  One  com¬ 
menter  urged  that  the  rule  allow  for  con¬ 
tracting  with  other  than  non-profit  organi¬ 
zations.  One  suggested  contracts  with  insti¬ 
tutions  of  higher  education  to  carry  out 
personnel  development  programs.  Another 
suggested  Incentives  for  teacher  participa¬ 
tion,  Including  released  time  and  college 
credit.  One  suggested  that  Inservlce  be  pro¬ 
vided  during  contract  time,  not  involving 
extra  hours. 

Response:  No  substantive  changes  have 
been  made.  All  of  the  suggestions  in  the 
above  comments  are  authorized  under  these 
regulations. 

PERSONNEL  DEVELOPMENT  PLAN  (§  1210.383) 

Comment:  Several  commenters  asked  for 
special  attention  to  physical  education  and 
service  delivery  models  which  take  into  ac¬ 
count  problems  of  rural  families. 

Response:  No  change  has  been  made.  Spe¬ 
cialized  needs  in  physical  education  and  the 
unique  aspects  of  providing  services  in  rural 
settings  should  be  addressed  as  appropriate 
In  the  needs  assessment  and  plan. 

Comment:  One  commenter  objected  to  in¬ 
cluding  preservice  training  under  this 
section. 

Response:  No  change  has  been  made.  The 
term  “Inservice”  education  is  used  in  the 
Act.  However,  since  the  Act  clearly  requires 
that  a  "comprehensive  system  of  personnel 
development”  be  developed,  such  a  system 


must  Include  the  consideration  of  preservice 
training. 

Note. — The  data  required  In  sections 
121a.l24  and  121a.l26  of  Subpart  B  on  the 
numbers  of  handicapped  children  and  the 
kind  and  number  of  personnel  needed  will 
serve  as  the  uniform  data  base  within  the 
State  for  the  personnel  development  system 
under  5  121a.383  of  this  subpart.  The  data 
may  also  be  used  by  institutions  of  higher 
education  and  other  nonprofit  educational 
training  agencies  In  submitting  personnel 
preparation  applications  under  Part  D  of  the 
Act.  Section  121f.9  of  the  regulations  under 
Part  D  (45  CFR  121f.9)  provides  as  follows: 

§1211.9  State  personnel  needs. 

Each  application  shall  include  (a)  a  state¬ 
ment  by  the  State  educational  agency  of 
personnel  needs  for  education  of  the  handi¬ 
capped  and  a  statement  by  the  applicant  of 
how  the  proposed  program  relates  to  those 
stated  needs,  and  (b)  a  description  of  the 
ways  in  which  the  recipient’s  program  goals 
and  objectives  relate  to  the  purposes  of  Part 
D  of  the  Act. 

(20  U  S.C.  1431,  1432,  1434) 

DISSEMINATION  (§12ia.384) 

Comment:  One  commenter  suggested  that 
“teachers  organizations”  be  specified  as  re¬ 
cipients  of  information. 

Responses:  No  change  has  been  made. 
Teacher  organizations  are  Included  under 
the  phrase  “other  interested  agencies  and  or¬ 
ganizations.” 

Subpart  D — Private  Schools 

The  proposed  rules  created  a  certain 
amount  of  confusion  among  commenters  in 
distinguishing  between  handicapped  chil¬ 
dren  placed  In  or  referred  to  private  schools 
by  the  State  or  by  local  educational  agencies 
and  handicapped  children  whose  parents 
choose  to  educate  them  in  private  schools. 
The  major  difference  between  these  two 
groups  of  children  is  in  who  bears  the  cost 
of  the  private  school. 

A  free  appropriate  public  education  must 
be  made  available  to  each  handicapped  child 
by  the  public  agencies  of  the  State.  Subject 
to  the  requirements  on  least  restrictive  en¬ 
vironment,  this  could  Include  placement  in 
or  refeiral  to  a  private  school  or  facility. 
Such  a  placement  or  referral  must  be  at  no 
cost  to  the  parent. 

On  the  other  hand,  even  if  a  free  appro¬ 
priate  public  education  is  available,  the  par¬ 
ent  may  choose  not  to  8«:cept  it.  The  parent 
may  choose  to  send  the  child  to  a  private 
school  rather  than  take  advantage  of  the  free 
public  education.  If  this  happens,  the  Act 
does  not  require  the  State  or  local  education¬ 
al  agency  to  bear  the  cost  of  the  private 
school.  For  children  placed  in  private  schools 
by  their  parents,  the  State  and  its  local  ed¬ 
ucational  agencies  have  a  different  duty. 
They  must  design  their  program  so  that 
handicapped  children  in  those  private 
schools  can  participate  in  special  education 
and  related  services  offered  by  the  local  edu¬ 
cational  agencies  if  the  parents  of  those 
children  so  desire. 

The  regulations  have  been  reorganized  to 
make  these  distinctions  clearer.  The  first  set 
of  sections  (121a.400-121a.403)  now  cover 
children  placed  in  or  referred  to  private 
schools  or  facilities  by  a  public  agency  in  or¬ 
der  to  provide  them  with  special  education 
or  related  services.  (These  sections  replace 
sections  121a.320-121a.323  of  the  proposed 
rules.) 

Since  the  “State”  includes  all  of  its  politi¬ 
cal  subdivisions,  the  term  “public  agency” 
is  used,  as  elsewhere  In  the  regulations,  to 
mean  all  of  the  political  subdivisions  of  the 


State  which  are  responsible  for  providing 
special  education  or  related  services  to  han¬ 
dicapped  children. 

The  second  eet  of  sections  (12 la. 450- 
121a.460)  apply  to  handicapped  children  en¬ 
rolled  in  private  schools  or  facilities  but  who 
are  not  placed  or  referred  there  by  a  public 
agency  to  receive  special  education  or  re¬ 
lated  services.  (These  sections  replace  sec¬ 
tions  121a.300-l21a.306  of  the  proposed 
rules.) 

The  following  comments  were  made  re¬ 
garding  proposed  Subpart  D.  Comments 
which  asked  for  changes  not  authorized  un¬ 
der  the  statute  are  not  summarized.  (Com¬ 
menters  who  are  concerned  about  the  cost 
of  room  and  board  as  a  "related  service”  are 
referred  to  section  12 la. 302  and  the  discus¬ 
sion  of  that  section  in  this  preamble.)  The 
comments  are  arranged  in  order  of  the  final 
rules. 

responsibility  of  state  educational  AGENCY 
(}  12ia.40l) 

Comment:  A  commenter  asked  that  para¬ 
graph  (a)  (3)  be  deleted,  which  required  that 
the  special  education  given  to  a  handicapiied 
child  placed  by  a  public  agency  must  meet 
the  education  standards  of  the  State  educa¬ 
tional  agency  (SEA).  The  commenter  stated 
that  otherwise  there  would  be  ocmflicts  be¬ 
tween  the  SEA’S  standards  and  those  of  other 
agencies.  In  the  day  care  area,  for  example. 

Response.  Paragraph  (a)  (3)  cannot  be  de¬ 
leted.  since  it  is  derived  from  a  statutory 
requirement.  However,  it  has  been  revised 
by  using  the  language  of  the  statute.  This 
will  broaden  the  t3)pes  of  standards  that  the 
SEA  may  i^ly,  and  therefore  avoid  conflict 
with  other  mandatory  standards.  Of  course, 
those  standards  ccumot  override  the  provi¬ 
sions  in  Part  B  of  the  Act. 

Comment:  A  commenter  asked  that  pro¬ 
vision  be  made  fcH*  Interstate  referrals  to 
private  schools  and  communication  among 
States  regarding  those  referrals. 

Response.  No  change  has  been  made  in  the 
regulation.  Referrals  between  States  are  to 
be  handled  imder  existing  procedures.  Un¬ 
less  a  problem  develops  in  this  area  that 
serio’-isly  interferes  with  the  rights  of  handi¬ 
capped  children  or  their  parents  under  Part 
B,  the  Office  of  Education  Is  reluctant  to 
regulate  the  raethanisms  by  which  the  States 
arrange  to  provide  services. 

IMPLEMEICTATION  BY  SEA  ({l2ia.402) 

Comment:  A  commenter  suggested  that 
the  State  educational  agency  insure  the  mon¬ 
itoring  of  private  schools,  dissemination  of 
standards  to  thean,  and  involving  them  in 
developing  State  standards,  rather  than  the 
State  educational  agency  doing  It  directly. 

Response:  No  change  has  been  made.  The 
statute  places  direct  responsibility  on  the 
State  educational  agency  to  administer  and 
monitor  the  requirements  under  Part  B. 
While  the  State  educational  agency  in  many 
areas  need  only  insure  that  the  Part  B  re¬ 
quirements  are  met,  monitoring  must  be 
done  by  the  agency  Itself.  Diasemination  of 
standards  could  be  done  in  a  variety  of  ways. 
Involvement  In  development  of  State  stand¬ 
ards  would  have  to  be  done  directly  by  the 
State  educational  agency  if  It  is  the  agency 
that  develops  those  standards. 

pi-Acement  of  children  by  parents 
(S  12ia.403) 

Comment:  Commenters  were  concerned 
with  the  effect  of  this  section  on  the  lights 
of  handlotqiped  children  in  private  schools 
and  felt  that  the  section  was  worded  in  a 
manner  that  would  limit  those  rights. 

Response:  The  section  has  been  revised  to 
make  It  clear  that  a  tree  appropriate  public 
education  (FAPE)  must  be  made  available  to 
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each  handicapped  child.  This  -would  Include 
the  development  oC  an  IndlTidualized  educa¬ 
tion  program  and  pUkoement  in  the  least 
restrictive  environment.  Free  apprc^rlate 
public  education  must  be  made  available  at 
no  cost  to  the  parents.  If  the  parents  felt  that 
services  were  not  adequate,  they  may  have  a 
due  process  hearing  to  show  that  more  or 
better  services  must  be  provided  to  give  their 
child  FAPK.  However,  If  the  parents  choose 
not  to  educate  their  child  In  the  public 
school  system,  they  are  not  required  to  do  so. 
In  that  case,  the  relevant  public  agency  has 
the  remaining  duty  of  offering  special  educa¬ 
tion  and  related  services  under  sections 
121a.460-121a.460,  but  does  not  have  the  duty 
of  insuring  that  the  private  school  meets  the 
requirements  of  Part  B  (unless  other  handi¬ 
capped  children  have  bwn  placed  In  car  re¬ 
ferred  to  that  private  school  by  the  agency), 
or  of  paying  tor  the  cost  of  the  private  school. 
Language  has  been  added  to  clarify  the  pub¬ 
lic  agiency’s  duties  undw-  sections  121a.450- 
121a.460. 

Other  changes:  Proposed  section  121a.323 
(Placements  In  another  State)  has  been  de¬ 
leted.  It  would  have  required  private  schools 
to  meet  the  standards  of  both  the  sending 
and  receiving  States.  This  would  have  been 
an  unreasonable  burden  on  the  receiving 
State  to  enforce. 

HAiroiCAPPED  CHILDREN  IN  PRIVATE  SCHOOLS 

NOT  PLACED  OR  REPERRED  BT  PUBLIC  AGENCIES 

(!§  12ia.450-12ia.460) 

Comments:  A  number  of  commenters  felt 
that  clarification  was  needed  In  these  sec¬ 
tions.  There  was  also  some  concern  expressed 
regarding  the  State’s  legal  authority  to  pro¬ 
vide  services  to  children  enix^led  in  private 
schools. 

Response:  The  regulations  have  been 
amended  to  conform  more  closely  to  those 
under  Title  I  of  the  Elementary  and  Second¬ 
ary  Education  Act  of  1966  (education  of 
educationally  deprived  children)  (45  CFR, 
Section  116afi3).  As  under  Title  I.  a  bal¬ 
ance  Is  drawn  between  the  statutory  re¬ 
quirement  to  provide  services,  and  the  con¬ 
stitutional  necessity  of  avoiding  excessive 
entanglements  between  public  agencies  and 
church-related  Institutions.  It  is  also  impor¬ 
tant  for  the  Office  ot  Education  to  have  a 
uniform  policy  regarding  services  to  private 
school  children  imder  all  Federal  education 
programs  It  administers.  The  amendments  to 
the  proposed  rules  should  serve  all  of  these 
purposes. 

Subpart  E — Procedural  Safeguards 

This  subpart  Implements  the  procedural 
safeguards  set  forth  in  the  Act,  including 
due  process  procedures  for  parents  and  chil¬ 
dren,  protection  In  evaluation  procedures, 
least  restrictive  environment,  confidentiality 
of  information,  and  procedures  of  the  Office 
of  Education. 

A  substantial  number  of  detailed  com¬ 
ments  were  received  on  these  sections.  Many 
concerned  the  statute  rather  than  the  regu¬ 
lations  or  did  not  state  what  changes  In  the 
regulations  were  desired.  Others  requested 
revisions  which  did  not  appear  to  Involve 
substantive  changes.  Some  comments  sought 
substantially  more  detailed  specification  of 
due  process  rights  while  others  Indicated 
that  the  statute  Itself  was  so  detailed  In  the 
due  process  area  that  the  regulations  should 
not  go  beyond  the  statute. 

As  stated  earlier  in  this  preamble,  the 
Office  of  Education’s  position,  while  incor- 
pOTatlng  a  number  of  the  suggestions  In  the 
final  regulations.  Is  still  to  adopt  minimum 
regulations  In  this  area  at  this  time,  review 
experience  tmder  the  regulations,  and  then 
mads  a  determlnatton  m  to  whether  more 
detailed  regulations  are  required. 


Due  Process  Procedures  Parents 
and  CK1U)BBN 

DEFINITIONS  (f  12ia.S00) 

Comment:  Commenters  recommended  that 
the  phrase  “unless  It  Is  clearly  not  feaailfie 
to  do  so”  be  deleted  from  the  definition  of 
consent  and  that  additions  be  made  to  mahe 
it  clear  that  consent  may  be  revoked  and 
may  not  be  made  a  precondition  to  the 
child’s  right  to  participate  In  basic  educa¬ 
tional  programs.  ’The  effect  of  deleting  the 
phrase  would  be  to  require  that  a  consent  Is 
not  valid  unless  the  parent  is  Informed  In 
every  case  of  the  Information  relevant  to 
the  consent. 

Response:  The  phrase  has  been  deleted. 
The  deletion  of  the  phrase  will  help  to  assure 
an  Informed  consent  In  every  case,  regard¬ 
less  of  the  parent’s  language  or  other  mode 
of  communication.  A  phrase  has  been  added 
to  make  It  clear  that  parents  have  the  right 
to  revoke  consent.  A  separate  section  121a.604 
states  that  consent  may  not  Improperly  be 
made  a  precondition  of  services.  While  public 
agencies  must  obtain  consent  for  preplace¬ 
ment  evaluations  or  for  initial  placement, 
a  public  agency  may  not  coerce  parents  to 
consent  by  withholding  or  threatening  to 
withhold  other  regular  education  services  or 
extracurricular  activities  unless  the  parent 
consents. 

Comment:  Several  commenters  requested 
changes  In  the  definition  of  “evaluation”  to 
indicate  that  an  evaluation  must  be  con¬ 
ducted  by  qualified  personnel,  that  the  find¬ 
ings  must  be  reduced  to  writing,  and  that 
It  must  take  Into  account  the  child’s  assets 
as  well  as  deficits. 

Response:  No  change  has  been  made.  ’The 
suggestion  reagardlng  qualified  personnel  is 
covered  under  section  121a.632.  ’The  Office  of 
Education  expects  that  evaluations  will  be 
in  writing  and  that  a  child’s  assets  wUl  be 
considered.  If  a  problem  develops  In  this 
area,  the  Office  of  Education  will  reconsider 
the  necessity  for  further  regulations. 

general  responsibilitt  or  public  agencies 
•-  (§  I2ia.50I> 

Comment:  Commenters  suggested  that 
parents  have  the  right  to  complain  and  that 
agencies  should  be  required  to  respond  to 
them  outside  of  the  context  of  a  hearing. 

Response:  No  change  has  been  made  in 
the  regulation.  However,  agencies  should  cer¬ 
tainly  seek  to  respond  to  complaints  by 
Informal  discussions  and  negotiations.  A 
comment  section  has  been  added  which  notes 
that  mediation  may  be  useful  In  some 
Instances.  In  any  case,  negotiations  may  not 
delay  a  hearing  If  a  parent  has  requested  It. 

independent  educational  evaluation 
(S  I2ia.503> 

Comment:  Commenters  disagreed  as  to 
whether  the  parent’s  right  to  an  Independent 
evaluation  should  be  broadened  or  narrowed. 

Response:  The  section  has  been  rewritten 
to  require  public  agencies  to  provide  parents 
Information,  upon  request,  of  where  an  in¬ 
dependent  educational  evaluation  may  be 
obtained.  Also,  “public  expense”  has  been 
defined.  However,  the  interpretation  in  the 
proposed  regulations  is  retained.  ’The  evalua¬ 
tion  must  be  at  public  expense  If  the  parent 
disagrees  with  the  evaluation  by  the  public 
agency,  unless  the  public  agency  Initiates  a 
hearing  to  show  that  Its  evaluation  Is  ap¬ 
propriate.  If  upheld,  the  expense  of  the 
Independent  evaluation  does  not  have  to  be 
borne  by  the  agency.  The  Independent  eval¬ 
uation  must  be  considered  In  any  hearing. 

’There  are  several  competing  interests 
which  the  regulation  seeks  to  balance.  ’The 
statutory  right  of  the  parent  to  an  inde¬ 
pendent  educational  evaluation  must  be  pre¬ 


served.  On  the  other  hand,  the  public  agen¬ 
cies  riiould  not  be  asked  to  bear  the  oosta  of 
unreasonably  expensive  Independent  evalu¬ 
ations.  Also,  for  the  ind^>endent  evaluation 
to  be  useful,  it  must  meet  the  same  criteria 
as  evaluations  conducted  by  public  agencies 
under  this  part. 

PRIOR  notice;  parent  consent  and  content 
or  notice  (SS  121a.s04-121a.50s) 

Comment:  Commenters  sought  further 
specificity  as  to  the  detail  of  Information  pro¬ 
vided  to  parents  In  the  notice.  Other  com¬ 
menters  felt  that  the  requirements  were  too 
demanding.  Some  commenters  asked  that 
consent  be  required  for  preplacement  evalu¬ 
ation  and  prior  notice  for  reevaluation;  and 
that  consent  be  extended  to  Include  permis¬ 
sion  for  placement.  Other  commenters  sought 
to  delete  the  consent  requirement  on  the 
grounds  that  educational  Judgments  should 
be  final. 

RespoTtse:  The  basic  notice  requirements 
in  sections  121a.504  and  121a.506  were  not 
changed.  However,  the  following  changes 
were  made  In  the  consent  requirements: 

(1)  Consent  was  expanded  to  Include  per¬ 
mission  for  Initial  placement  of  a  handi¬ 
capped  child  In  a  special  education  program. 
Many  commenters  had  requested  this  addi¬ 
tion;  and  the  Office  of  Education  agrees  that 
this  requirement  is  as  essential  as  consent 
for  preplacement  evaluation. 

(2)  The  proposed  consent  rule  was  changed 
from  consent  for  aU  evaluations  to  consent 
for  the  initial  or  preplacement  evaluation. 
This  change  Is  essentially  consistent  with 
the  section  504  final  regulations  (45  CFR  Part 
84,  i  84.35(a) ) .  The  Office  of  Education  agrees 
with  commenters  that  there  Is  no  need  to 
require  consent  for  reevaluation.  If  a  handi¬ 
capped  child  Is  Initially  placed  In  accordance 
with  section  121a.504,  and  If  his  or  her  In¬ 
dividualized  education  program  Is  annually 
reviewed  In  accordance  with  section  121a.343 
of  Subpart  C,  a  requirement  Is  not  necessary. 
However,  prior  notice  would  have  to  be  pro¬ 
vided. 

Comment:  Commenters  were  especially 
concerned  that  clarification  be  added  regard¬ 
ing  procedures  for  overriding  parents’  refusal 
to  consent. 

Response:  A  subsection  has  been  added  to 
set  out  procedures  for  dealing  with  parental 
refusal  to  consent  (see  section  121a.604(c) 
and  the  comment  following  that  section). 

The  procedures  are  designed  not  to  inter¬ 
fere  with  existing  State  laws  which  may  re¬ 
quire  consent.  Where  State  law  does  not  re¬ 
quire  consent,  the  parent  is  afforded  a  due 
process  hearing  under  this  Part.  These  rules 
should  provide  protection  to  the  parent,  the 
child,  and  the  public  agency. 

IMPARTIAL  DUX  PROCESS  HEARING  (S  12 la. 506) 

Comment:  A  commenter  asked  that  the 
regulations  specify  that  the  pubRc  agency 
must  pay  for  the  hearing. 

Response:  ’The  change  requested  by  the 
commenter  has  not  been  made.  Since  the 
statute  requires  that  the  public  agency  must 
afford  parents  an  opportunity  for  a  hearing, 
the  agency  must  bear  the  cost  of  the  hearing, 
except  for  paying  for  parents’  representatives 
and  witnesses.  However,  section  121a.506  has 
been  amended  to  require  agencies  to  provide 
parents  with  information  about  free  or  low- 
cost  legal  and  other  relevant  services  that 
are  available. 

IMPARTIAL  HEARING  OFEICER  <5  12ia.507) 

Comment:  Commenters  sought  to  have 
three-person  panels,  including  parents,  serve 
as  the  hearing  officials.  Some  sought  to  allow 
and  others  sought  not  to  allow  school  board 
officials  from  serving  as  hearing  officials.  Com- 
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menters  also  asked  that  lists  of  hearing  offl> 
cers  be  required,  including  their  qualifica¬ 
tions. 

Response:  A  requirement  has  been  added 
that  each  public  agency  keep  a  list  of  per¬ 
sons  who  serve  as  hearing  oflScers  and  a  state¬ 
ment  of  their  qualifications.  This  should  help 
to  ensure  that  the  requirement  for  impar¬ 
tiality  is  met.  No  other  substantive  change 
has  been  made.  A  three-person  panel  could 
be  used  under  the  existing  rules,  as  long  as 
the  conditions  of  impartiality  are  met.  How¬ 
ever,  a  parent  of  the  child  in  question  and 
school  board  officials  are  disqualified  under 
section  121a.508. 

HEARING  RIGHTS  (5  12la.S08) 

Comment:  Commenters  disagreed  as  to 
whether  hearing  rights  set  forth  in  the  pro¬ 
posed  rules  should  be  expanded  or  restricted. 
Among  the  additional  rights  sought  were  the 
right  to  compel  the  attendance  of  witnesses, 
prohibit  the  Introduction  of  evidence  not 
disclosed  prior  to  the  hearing,  allow  the  child 
to  be  present  and  the  hearing  to  be  open  to 
the  public  at  the  parents’  discretion,' and  to 
specify  whether  the  record  of  the  hearing 
must  be  free  or  at  reasonable  cost. 

Response:  The  section  has  been  revised  to 
add  rights  for  any  party  to  prohibit  the  in¬ 
troduction  of  evidence  not  previously  dis¬ 
closed  to  the  other  party  and  for  the  child 
to  be  present  and  the  hearing  to  be  open  to 
the  public.  The  purpose  of  hearings  under 
this  part  is  to  ensure  that  handicapped  chil¬ 
dren  are  provided  free  appropriate  public  ed¬ 
ucation.  Opening  up  the  hearing  and  the  evi¬ 
dence  that  may  be  presented  should  serve  to 
Insure  that  the  result  of  a  hearing  will  be  in 
the  best  Interests  of  the  child.  No  provision 
has  been  added  relating  to  cost.  However,  it 
is  expected  that  a  copy  of  any  decision  would 
be  provided  to  the  parent  at  no  cost. 

hearing  decision;  appeal  <§  121a. 509) 

Comment:  A  commenter  sought  to  add  a 
requirement  that  specifies  that  the  hearing 
officer  has  the  power  to  order  any  educational 
program  for  the  child  and  that  his  or  her 
power  not  be  limited  to  accepting  or  reject¬ 
ing  the  program  by  the  public  agency  or 
parent. 

Response:  No  change  is  necessary.  The 
hearing  officer  has  the  function  to  decide 
what  placement  is  appropriate,  if  that  is  the 
subject  of  the  hearing. 

administrative  appeal;  impartial  review 
(§  121a. 510) 

Comment:  Commenters  disagreed  on 
whether  to  reduce  or  expand  the  require¬ 
ments  in  this  section.  Some  commenters 
wanted  short,  specific  timelines  set  out  for 
various  actions  and  specification  of  the  rights 
that  apply  at  the  review  level. 

Response:  The  section  has  been  revised  to 
specify  other  duties  and  powers  of  the  re¬ 
viewing  official.  In  addition  to  those  already 
set  out.  For  example,  the  official  may  seek 
additional  evidence  if  necessary,  including 
holding  a  new  hearing  and  affording  the  par¬ 
ties  an  opportunity  for  written  as  well  as 
oral  argument  (at  the  reviewing  official’s 
discretion).  The  reviewing  official  must  give 
a  copy  of  the  written  findings  and  decision 
to  the  parties.  ’These  duties  and  powers  are 
regarded  as  necessary  to  insure  that  a  full 
review  will  be  conducted  and  that  all  parties 
will  be  Informed  of  the  result  of  the  review. 
Revisions  to  timelines  for  any  hearing  or 
review  are  set  out  in  section  l21a.S12. 

CIVIL  ACTION  (§  IRia.Sll) 

Comment:  Commenters  wanted  the  regu¬ 
lations  revised  to  allow  for  direct  appeal  to 
the  courts  without  first  using  administrative 
hearing  and  review  procedures  if  those  pro¬ 


cedures  would  be  futile,  the  timeliness  or 
adequacy  of  the  administrative  proceedings 
are  being  challenged,  or  a  class  action  is  in¬ 
volved.  Commenters  cited  language  in  the 
Congressional  Record  in  support  of  this  in¬ 
terpretation  (121  Cong.  Rec.  S20433  daily  ed., 
November  19,  1975). 

Response:  No,  change  has  been  made.  The 
legislative  history  cited  is  nongermane  as  it 
was  made  in  reference  to  the  Senate  Bill 
(S.  6)  which  did  not  contain  the  final  stat¬ 
utory  provision  on  civil  actions.  The  provi¬ 
sion  on  civil  action  was  added  as  a  Confer¬ 
ence  substitute.  The  issue  of  exhaustion  of 
remedies  will  be  up  to  the  courts  to  resolve. 

TIJIELINESS  AND  CONVENIENCE  OP  HEARINGS 
AND  REVIEWS  (§  12ia.S12) 

Comment:  Commenters  wanted  clarifica¬ 
tion  of  the  45 -day  time  limit  for  commencing 
and  completing  a  hearing  and  review  set  out 
in  the  proposed  regulations.  They  disagreed 
on  whether  the  time  should  be  shortened  or 
lengthened. 

Response:  The  section  has  been  revised  to 
set  a  45  day  time  limit  for  a  hearing  and  a 
30  day  limit  for  a  State  level  review.  In  both 
instances,  a  decision  must  be  reached  and 
mailed  to  each  of  the  parties  within  the  time 
limits  set.  A  hearing  or  reviewing  officer  may 
grant  specific  extensions,  at  his  or  her  dis¬ 
cretion,  at  the  request  of  either  party.  The 
Office  of  Education  believes  reasonable  out¬ 
side  time  limits  must  be  set  to  insure  reso¬ 
lution  of  any  dispute  quickly  so  that  the 
child’s  special  education  may  proceed.  Dis¬ 
cretion  for  specific  extensions  is  consistent 
with  normal  Judicial  and  administrative 
practice. 

child’s  STATUS  DURING  PROCEEDINGS 
(§  121a. 513) 

Comment:  Commenters  suggested  a  provi¬ 
sion  be  added  to  allow  change  of  placement 
for  health  or  safety  reasons.  One  commenter 
requested  that  the  regulations  indicate  that 
E'uspenslon  not  be  considered  a  change  in 
placement.  Another  commenter  wanted  more 
specificity  to  make  it  clear  that  where  an  ini¬ 
tial  placement  is  Involved,  the  child  be 
placed  in  the  regular  education  program  or, 
if  the  parents  agree,  in  an  interim  special 
placement. 

Response:  A  comment  has  been  added  to 
make  it  clear  that  this  section  would  not 
preclude  a  public  agency  from  using  its  regu¬ 
lar  procedures  for  dealing  with  emergencies. 

SURROGATE  PARENTS  <§  12ia.514) 

Comment:  Commenters  requested  that  the 
regulations  clarify  when  surrogates  may  be 
appointed.  One  reason  given  was  to  Insure 
that  agencies  do  not  attempt  to  appoint  sur¬ 
rogates  when  parents  are  uncooperative  or 
nonresponslve. 

Response:  The  section  has  been  revised  to 
make  it  clear  that  the  requirements  for  ap¬ 
pointing  surrogates  apply  only  when  no  par¬ 
ent  can  be  identified,  the  agency  after  rea¬ 
sonable  efforts  cannot  discover  the  where¬ 
abouts  of  a  parent,  or  the  child  is  a  ward  of 
the  State.  Agencies  are  not  allowed  to  ap¬ 
point  surrogates  when  parents  are  uncoop¬ 
erative  or  nonresponslve. 

Comment:  Commenters  requested  that  the 
regulations  further  specify  procedures  to  be 
used  for  the  appointment  of  surrogates,  in¬ 
cluding  administrative  proceedings  with  no¬ 
tice  to  Interested  parties  and  the  right  of 
Interested  parties  to  seek  a  review  of  the 
decision. 

Response:  No  change  has  been  made.  State 
procedures  for  the  appointment  of  surrogates 
will  be  followed.  Disagreements  about  the 
choice  of  surrogates  may  be  the  subject  of  a 
due  process  hearing  under  section  Ifila.SOfi. 


Comment:  A  number  of  commenters  sug¬ 
gested  that  the  regulations  provide  more  de¬ 
tail  about  the  qualifications  of  the  surro¬ 
gates  (for  example,  requiring  training  and  a 
commitment  to  becoming  acquainted  with 
the  child). 

Response:  No  change  has  been  made.  The 
Office  of  Education  believes  these  concerns 
are  covered  by  section  121a.514(c)  (2)  which 
requires  that  the  surrogate  have  knowledge 
and  skills  that  insure  adequate  representa¬ 
tion  of  the  child. 

Comment:  A  number  of  commenters  were 
concerned  about  the  legal  liability  of  surro¬ 
gates.  Some  commenters  wanted  the  regula¬ 
tions  to  protect  surrogates  from  any  legal 
liability. 

Response:  No  change  has  been  made.  The 
legal  liability  of  surrogates  will  be  deter¬ 
mined  under  State  law  relating  to  such  mat¬ 
ters  as  breach  of  fiduciary  duty,  negligence, 
and  conflict  of  interest.  The  Federal  govern¬ 
ment  has  no  authority  to  limit  legal  liability. 

Comment:  A  number  of  commenters 
sought  clarification  regarding  which  agency 
employees  could  serve  as  surrogates.  For 
example,  one  commenter  wanted  the  regula¬ 
tions  to  indicate  whether  the  head  of  a  State 
institution  could  serve  as  the  surrogate. 

Response:  The  regulation  has  been  re¬ 
worded  to  make  it  clear  that  no  employee  of 
any  agency  Involved  in  the  education  or  care 
of  the  child  may  serve  as  the  surrogate  par¬ 
ent. 

Protection  in  Evaluation  Procedures 

Section  612(6)  (C)  of  the  Act  requires 
States  to  establish  non-discriminatory  test¬ 
ing  procedures  for  use  in  the  evaluation  and 
placement  of  handicapped  children.  The  re¬ 
quirements  for  public  agencies  to  follow  in 
carrying  out  this  provision  are  set  forth 
in  sections  121a.530-121a.534  of  Subpart  E. 
(These  section  numbers  have  been  changed 
to  correspond  with  other  number  changes  in 
Subpart  E.) 

The  evaluation  procedures  in  the  proposed 
rules  have  been  changed  to  conform  to  the 
corresponding  requirements  in  the  final  regu¬ 
lations  for  section  504  of  the  Rehabilitation 
Act  of  1973  (45  CFR  Part  84,  §84.36)  and 
in  response  to  other  comments  received. 
(Many  of  the  comments  dealing  with  the 
language  and  substance  of  the  proposed 
evaluation  procedures  are  covered  by  the 
above  conforming  changes.)  A  summary  of 
the  changes  in  these  procedures  Ls  included 
below: 

(1)  Pi'oposed  section  121a.431  (“Evalua¬ 
tion;  change  in  placement”)  has  been  re¬ 
placed  with  new  section  121a.531  ("Preplace¬ 
ment  evaluation”).  ’This  corresponds  to  sec¬ 
tion  84.35(a)  of  Part  84. 

(2)  Proposed  section  121a.432  (“Evalua¬ 
tion  procedures”)  has  been  divided  into  two 
sections  (section  12la.532  "Evaluation  pro¬ 
cedures”  and  section  121a.533,  “Placement 
procedures”).  The  new  section  on  evaluation 
procedures  (a)  Incorporates  essentially  ver¬ 
batim  the  language  of  section  84.35(b)  of 
Part  84,  (b)  adds  two  additional  require¬ 
ments  from  section  612(5)  (C)  of  the  Act 
which  are  not  in  Part  84  (e.g..  the  provision 
on  native  language,  and  the  requirement 
that  "No  single  procedure  is  used  as  the 
sole  criterion  for  determining  an  appropri¬ 
ate  educational  program  for  a  child”),  and 
(c)  requires  that  the  evaluation  be  made 
by  a  "multidisciplinary  team  •  •  •  includ¬ 
ing  at  least  one  teacher  or  other  specialist 
with  knowledge  in  the  area  of  identified  dls- 
abUlty  •  • 

(3)  The  new  section  on  placement  pro- 
eedures  incorporates  essentially  verbatim  the 
language  In  section  M.S6(e)  of  Part  84.  In 
addition,  the  section  ties  the  develcq[>ment 
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of  an  Individualized  education  program  to 
the  placement  procedures. 

The  following  additional  comments  were 
made  regarding  evaluation  procedures: 

Comment:  Several  ccmimenters  felt  that 
the  regulations  should  require  State  and 
local  educational  agencies  to  develop  pro¬ 
cedures  fOT  the  conduct  of  evaluations.  This 
would  make  it  possible  to  determine  the  ade¬ 
quacy  of  the  evaluations  and  to  insure  uni¬ 
formity  in  basic  procedures. 

Response:  A  paragraph  was  added  to  sec¬ 
tion  121a.530  (General)  which  requires  the 
State  educational  agency  to  Insure  that  each 
public  agency  establishes  and  implements 
evaluation — placement  procedures. 

Comment:  Several  commenters  felt  that 
timelines  should  be  set  for  implementing  the 
evaluation  process  (e.g.,  for  Initial  referral 
to  evaluation  and  placement) . 

Response:  No  change  has  been  made.  The 
Office  of  Education  has  elected  to  Impose 
very  few  absolute  timelines  in  the  regula¬ 
tions  fOT  this  part,  because  of  the  potential 
administrative  and  legal  problems  they  can 
cause.  Imposing  timelines  can  actually  delay 
the  provision  of  a  service  (for  example,  if 
the  time  periods  are  regarded  as  both  mini¬ 
mum  and  m^lmum  times  for  implementing 
a  procediuo) . 

A  child  should  be  evaluated  as  soon  as 
possible  following  referral.  Any  undue  delay 
in  providing  the  evaluation  would  raise  the 
question  of  the  State  and  local  educational 
agencies’  compliance  with  sections  12l€ul28 
and  121a.220  (identification  and  evaluation 
of  all  handicapped  children) . 

Comment:  Some  commenters  requested 
clarification  regarding  whether  a  reevalua- 
tlon  is  needed,  as  required  by  proposed  sec¬ 
tion  121a.431(a)  (2),  if  the  pcu^nts  and 
agency  agree  that  the  child  should  be  trans¬ 
ferred  from  a  special  education  program  to 
a  full  time  regular  class  placement. 

Response:  This  specific  section  has  been 
deleted  in  the  final  regulations.  However,  any 
changes  in  a  child’s  placement  (Including 
a  transfer  to  a  regular  class)  would  not  be 
made  imtil  after  a  meeting  is  held  to  review 
the  child’s  individualized  education  program 
in  accordance  with  the  requirements  under 
sections  121a.340-121a.349  of  Subpart  C.  If 
the  parents  and  agency  agree  that  the  child 
no  longer  needs  special  education,  a  reevalua¬ 
tion  would  not  be  necessary.  Section  121a.631 
requires  an  evaluation  before  initial  place¬ 
ment  only.  Reevaliiations  are  covered  under 
section  121a.534. 

Least  Restrictive  Environment 

Section  612(5)  (B)  of  the  Act  requires 
States  to  establish  policies  and  procedures 
to  Insure  that  “to  the  maximum  extent  ap¬ 
propriate,  handicapped  children  •  *  •  are 
educated  with  nonhandicapped  children 
•  •  The  regulations  for  implementing 
this  provision  are  set  out  In  sections  121a.- 
550-12  la.556  of  Subpart  E. 

A  new  paragraph  was  added  to  section 
121a.550  which  requires  the  State  to  insure 
that  all  public  agencies  establish  and  imple¬ 
ment  procedures  in  accordance  with  the  re¬ 
quirements  of  this  subpart.  In  addition,  a 
new  section,  entitled  “Nonacademic  settings” 
was  added.  This  section  is  taken  from  a  new 
requirement  in  the  section  504  regulations 
(45  CPR  Part  84,  f  84.34) . 

GENERAL  (S  I2ia.5S0> 

Comment:  A  number  of  commenters  re¬ 
quested  that  provlsKms  be  made  for  special 
suppm^  in  the  regular  classroom  in  mrter  to 
aooomiuodate  handlciqqjed  children  (e.g..  In¬ 
cluding  reducing  the  piqiU-teacher  ratio  and 
asBlgnlng  aides  to  the  room) . 

Response:  No  change  was  made,  since  the 
statute  already  authorizes  the  use  of  sui^le- 


mentary  aids  and  services  as  a  means  of  en¬ 
abling  a  handicapped  child  to  be  educated 
vrith  nonhandicapped  children. 

CONTINUUM  OF  ALTEaNATIVX  PLACEMENTS 

(S  laia.sst) 

Comment:  Many  commenters  responded 
to  this  requirement.  Some  felt  that  terms 
other  than  “continuum”  should  be  used 
(e.g.,  “range  of  programs”  and  “variety  of 
services”).  A  large  number  of  commenters 
felt  that  “continuum”  carried  negative  con¬ 
notations  (e.g.,  statements  were  made  that 
the  concept  undermines  the  ideals  of  Pub.  L. 
94-142,  that  it  implies  best-to- worst,  etc.). 
Other  commenters  felt  that  it  discriminated 
against  residentiaP  or  private  schools,  and 
suggested  that  efforts  be  made  to  counteract 
this  bias. 

Response:  No  change  has  been  made  in 
this  section.  The  term  “continuum,”  as  with 
“least  restrictive  environment”  (LRE),  is 
commonly  used  by  agencies,  advocates,  and 
parents.  However,  there  is  nothing  to  pro¬ 
hibit  an  agency  from  using  terms  such  as 
those  included  above  in  administering  these 
provisions. 

As  with  “LRE,”  the  term  that  is  used 
is  not  as  important  as  the  basic  provision 
and  how  that  provision  is  implemented.  ’The 
purpose  of  a  continuum  is  to  be  able  to  ac¬ 
commodate  to  differences  between  handi¬ 
capped  children  in  terms  of  the  degree  of 
special  assistance  they  need  to  receive  a  free 
appropriate  public  education.  This  matter 
was  dealt  with  directly  in  the  June  26,  1975 
Report  of  the  House  of  Representatives  on 
HR  7217  (H.  Rept.  No.  94-332,  p.  9) : 

The  Committee  understands  the  impor¬ 
tance  of  providing  educational  services  to 
each  handicapped  child  according  to  his  or 
her  individual  needs.  These  needs  may  entail 
instruction  to  be  given  in  varying  environ¬ 
ments,  l.e.,  hospital,  home,  school  or  institu¬ 
tion.  The  Committee  urges  that  where  pos¬ 
sible  and  where  most  beneficial  to  the  child, 
special  educational  services  be  provided  in 
a  classroom  situation.  An  optimal  situation, 
of  course,  would  be  one  in  which  the  child 
is  placed  in  a  regular  classroom.  'The  Com¬ 
mittee  recognizes  that  this  is  not  always 
the  most  beneficial  place  of  Instruction.  No 
child  should  be  denied  an  educational  op¬ 
portunity;  therefore,  H.R.  7217  expands  spe¬ 
cial  educational  services  to  be  provided  in 
hospitals,  in  the  home,  and  in  institutions. 

When  it  is  clear  that,  because  of  the  nature 
or  severity  of  a  child’s  handicap,  the  child 
must  be  educated  in  a  setting  other  than  the 
regular  class,  it  is  appropriate  to  implement 
such  a  placement.  However,  the  LRE  provi¬ 
sion  is  also  designed  as  a  rights  provision 
to  protect  against  indiscriminate  placement 
of  a  child  in  a  separate  facility  solely  be¬ 
cause  the  child  is  handicapped  and  not  be¬ 
cause  special  education  is  needed  in  that 
t]rpe  of  setting. 

Even  with  respect  to  severely  handicapped 
children,  it  may  be  possible  to  meet  the 
“regular  education  setting”  goal  by  having 
a  separate  class  or  separate  wing  in  a  regular 
school  building. 

PLACEMENTS  (S  I2la.5S2) 

Comment:  Many  commenters  were  con¬ 
cerned  that  there  may  be  an  overzealous  im¬ 
plementation  of  the  LRE  provision  without 
regard  to  the  needs  of  individual  handi¬ 
capped  or  nonhandicapped  children. 

Response:  No  substantive  change  has  been 
made  in  this  section,  because  the  Office  of 
Education  feels  that  the  section  inchidee 
necessary  safeguards  to  insure  protection 
against  the  above  concerns.  With  respect  to 
those  concerns,  the  owriding  rule  Is  that 
each  child’s  placement  must  be  determined 


annually  and  be  based  on  his  or  her  individ¬ 
ualized  education  program. 

With  respect  to  concerns  about  the  harm¬ 
ful  effect  of  placing  handicapped  children 
in  regular  classes,  the  analysis  of  the  section 
504  regulations  indicates:  “*  *  *  it  should 
be  stressed  that,  where  a  handicapped  child 
is  so  disruptive  in  a  regular  classroom  that 
the  education  of  other  students  is  signifi¬ 
cantly  impaired,  the  needs  of  the  handi- 
capp^  child  cannot  be  met  in  that  environ¬ 
ment.  Therefore  regular  placement  would 
not  be  appropriate  to  his  or  her  needs  •  •  •  ■■ 
(45  CFR  Part  84 — Appendix,  paragraph  24) 

Comntent:  A  commenter  requested  that  a 
new  provision  be  added  which  requires  State 
and  local  educational  agencies  to  utilize 
community-based  early  childhood  develop¬ 
ment  programs  for  3-5  year  old  handicapped 
children.  ’The  nudn  intent  of  the  new  provi¬ 
sion  is  "aimed  solely  at  assuring  maximum 
appropriate  mainstreaming.” 

Response:  No  change  was  made  in  the  sec¬ 
tion.  ’The  existing  provisions  are  considered 
to  be  adequate  to  cover  the  intent  of  this 
request. 

CONFIDENTIALITT  OF  INFORMATION 
NOTICE  TO  PARENTS  ($  12ia.56l) 

Comment:  Commenters  asked  that  the  de¬ 
tailed  content  of  the  notice  requirements  be 
deleted  os  excessive. 

Response:  No  change  has  been  made.  The 
Office  of  Education  believes  the  provisions 
require  that  States  provide  necessary  infor¬ 
mation  to  inform  parents  about  the  type  of 
InfcMrmatlon  collected  about  handicapped 
children  to  meet  the  requirements  of  this 
part. 

ACCESS  RIGHTS  (§  12ia.562) 

Comment:  Commenters  requested  that 
this  section  be  expanded  to  require  that  ac¬ 
cess  to  records  be  given  in  no  case  less  than 
five  days  prior  to  meetings  to  develop  indi¬ 
vidualized  education  prog;rams  or  any  bear¬ 
ing  and  to  permit  authorized  representatives 
of  the  parent  to  inspect  the  record.  A  com¬ 
menter  felt  the  45-day  outside  time  limita¬ 
tion  could  be  misinterpreted  to  mean  an 
agency  need  not  comply  at  all  after  45  days 
from  the  date  of  the  request. 

Response:  Language  has  been  added  to 
make  it  clear  that  an  agency  must  comply 
with  a  request  for  access  before  any  meeting 
regarding  an  individualized  education  pro¬ 
gram.  This  will  help  insure  that  Interested 
parents  are  able  to  familiarize  themselves 
with  their  child’s  records  prlw  to  any  meet¬ 
ing  and  be  able  to  participate  mne  knowl¬ 
edgeably.  The  prohibition  against  unneces¬ 
sary  delay  places  an  obligation  on  the  agency 
to  make  the  records  available  in  a  timely 
manner  so  that  the  Office  of  Education  does 
not  believe  it  is  necessary  to  specify  a  spe¬ 
cific  time  limitation.  Section  121a.562  has 
been  amended  to  give  parents  the  right  to 
have  an  authorized  representative  Inspect 
their  child’s  education  records. 

The  45-day  time  limitation  is  not  subject 
to  the  misinterpretation  the  commenter 
fears.  ’This  language  is  from  the  Family  Ed¬ 
ucational  Rights  and  Privacy  Act,  section  438 
of  the  General  Education  Provisions  Act  (spe¬ 
cifically  section  432(a)(1)(A)),  to  which 
these  regulations  are  tied  (by  statute). 

FEES  (S  I2ia.S66) 

Comment:  A  commenter  felt  the  first  copy 
of  a  record  should  be  given  free  upon  request 
from  the  parents. 

Response:  No  change  has  been  made.  ’The 
prohibition  against  charging  a  fee  if  it  would 
effectively  prevent  the  parents  from  inspect¬ 
ing  and  reviewing  the  record  is  baaed  on  a 
requirement  In  the  Family  Educational 
Bights  and  Privacy  Act,  to  which  these  reg¬ 
ulations  are  limited  by  statute  (section  612 
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(2)  (C) ).  Agencies  may  of  course  adopt  poli¬ 
cies  of  making  copies  available  free  of  charge 
and  are  encourag^  to  do  so. 

HEABINC  PROCEDUBES  (I  12ia.570) 

Comment:  A  commenter  requested  clarifi¬ 
cation  of  who  conducts  a  hearing. 

Response:  The  section  states  that  the  pro¬ 
cedures  under  S  99.22  (the  hearing  proce¬ 
dures  in  the  regulations  for  the  Family  Edu¬ 
cational  Rights  and  Privacy  Act)  be  used. 
Section  99.22(b)  states  the  hearing  may  be 
conducted  by  any  party,  including  an  ofiScial 
of  the  educational  agency  or  institution,  who 
does  not  have  a  direct  interest  in  the  out¬ 
come  of  the  hearing. 

CONSENT  <§  12ia.571) 

Comment:  Commenters  requested  that 
"advanced  students,”  "persons  acting  as 
pKraoticum  advisors,”  and  researchers  be  given 
access  to  records  without  consent. 

Response:  No  change  has  been  made.  The 
Family  Educational  Rights  and  Privacy  Act 
specifically  lists  parties  and  conditions  where 
records  may  be  released  without  parental 
consent. 

SAFEGUARDS  (§  12  IS. 572) 

Comment:  A  commenter  requested  a  list  of 
positions  rather  than  a  list  of  names  of  em¬ 
ployees  who  may  have  access  to  personally 
Identifiable  Information. 

Response:  The  requirement  has  been 
modified  to  require  a  list  of  names  and  posi¬ 
tions  to  more  fully  inform  parents  and  the 
public  of  the  categories  of  Individuals  given 
access  to  data  as  well  as  the  specific  indi¬ 
viduals  who  may  have  access. 

DESTRUCTION  OF  INFORMATION  (|  12ia.573) 

Comment:  A  number  of  commenters  were 
concerned  about  the  destruction  require¬ 
ments.  The  principle  concern  was  that  de- 
taUed  records  might  be  needed  by  the  handi¬ 
capped  Individuals  to  show  proof  of  need 
for  further  services  from  other  agencies.  One 
recommendation  was  that  the  parent  and 
child  be  notified  of  the  existence  of  the 
records  at  the  time  of  graduation  and  in¬ 
formed  that  they  would  be  destroyed  only 
upon  request  of  the  parent  or  child.  An¬ 
other  commenter  suggested  that  records  be 
maintained,  but  that  parents  be  given  the 
option  to  have  them  destroyed. 

Response:  The  requirement  ha.s  been  re¬ 
vised  to  permit  the  parents  to  request  that 
the  information  be  destroyed  and  to  require 
the  public  agency  to  Inform  the  parents 
of  the  destruction  option  and  their  right 
to  have  the  records  destroyed  upon  request. 
The  notice  would  normally  be  given  at  the 
time  a  child  graduates  or  otherwise  leaves  the 
agency.  The  purpose  of  the  destruction  op¬ 
tion  is  to  insure  that  nonessential  records 
about  a  child’s  behavior,  performance,  and 
abilities,  which  may  possibly  by  stigmatiz¬ 
ing  and  are  highly  personal,  are  not  kept 
after  they  are  no  longer  needed  for  educa¬ 
tional  purposes.  Destruction  of  these  records 
is  the  best  protection  against  improper  or  un¬ 
authorized  disclosures.  However,  the  handi¬ 
capped  child  or  his  or  her  parents  may  need 
certain  records  for  other  purposes  (such  as 
proof  of  eligibility  for  benefits). 

Comment:  Commenters  asked  that  notice 
be  given  to  a  child  who  has  reached  the 
age  of  majority. 

Response:  No  change  has  been  made.  Sec¬ 
tion  121a.574  requires  the  State  educational 
agency  to  have  policies  and  procedures  re¬ 
garding  children’s  privacy  rights.  Where  edu¬ 
cation  records  are  maintained  by  an  agency 
covered  under  the  Family  Educational  Rights 
and  Privacy  Act,  these  rights  must  include 
transfer  of  the  rights  of  parents  to  the  child 
when  be  or  she  reaches  18  or  the  post¬ 
secondary  education  level. 


Other  Changes:  The  regulations  have  been 
revised  to  make  it  clear  that  the  records 
covered  under  this  Act  are  the  same  as  the 
type  of  records  covered  under  the  Family 
Educational  Rights  and  Privacy  Act.  Con¬ 
sistency  in  coverage  is  necessary  to  avoid 
undue  administrative  burdens  on  public 
agencies  covered  by  both  laws. 

Office  of  Education  PRocEoimEs 

General:  The  requirements  in  these  sec¬ 
tions  largely  repeated  the  statute.  Perhaps 
for  this  reason,  few  comments  were  re¬ 
ceived  on  the  Office  of  Education  procedures. 

WAIVER  OF  REQUIREMENT  REGARDING  SUPPLE¬ 
MENTING  AND  SUPPLANTING  WITH  PART  B 

FUNDS  (§  12ia.589) 

Comment:  A  commenter  requested  that 
the  special  study  to  determine  if  a  waiver 
of  the  requirement  should  be  granted  include 
a  review  of  whether  grievance  procedures 
are  operational.  Other  commenters  disagreed 
on  the  need  for  this  study. 

Response:  A  requirement  has  been  added 
to  have  the  study  cover  the  adequacy  of  the 
State’s  due  process  procedures,  as  this  Is 
an  important  part  of  insuring  that  grievances 
are  heard  and  to  determine  if  parents  and- 
other  parties  are  satisfied  with  the  ade¬ 
quacy  of  the  State’s  program.s  for  handi¬ 
capped  children. 

WITHHOLDING  PAYMENTS  (§  12ia.590) 

Comment:  Commenters  asked  for  defini¬ 
tions  of  "substantial  compliance”  and  "fail¬ 
ure  to  comply.”  Commenters  also  urged  that 
the  Office  of  Education,  the  Office  for  Civil 
Rights,  and  Departmental  audit  officials  ap¬ 
ply  the  same  criteria. 

Response:  No  change  has  been  made.  The 
Office  of  Education  believes  these  terms  will 
have  to  be  defined  on  a  case-by-case  basis. 

The  Office  of  Education  and  the  OflSce  for 
Civil  Rights  will  coordinate  and  cooperate  in 
enforcing  requirements  under  this  Part 
and  Part  84  (the  regulations  for  section  604 
of  the  Rehabilitation  Act  of  1973)  where 
Identical  requirements  are  involved.  The 
Office  of  Education  will  make  every  effort 
to  Insure  that  auditing  officials  understand 
and  apply  any  criteria  used  by  program 
officials. 

Subpart  F — State  Administration 

This  subpart  has  been  expanded  with  re¬ 
quirements  set  out  under  the  major  head¬ 
ings  :  Slate  Educational  Agency  Responsibili¬ 
ties,  Use  of  Funds,  and  State  Advisory  Panel. 

State  Educational  Agency  Responsibilities 

Provisions  on  State  educational  agency  re¬ 
sponsibilities  have  been  redrafted  (and  re¬ 
located  from  proposed  section  121a.34)  in 
response  to  comments,  to  better  summarize 
general  administrative  and  supervisory  re¬ 
sponsibilities  in  section  612(6)  and  other 
sections  of  the  Act.  A  section  on  complaint 
procedures,  which  was  included  in  previous 
regulations  for  Part  B  (prior  section  121a.l4) 
and  Inadvertently  not  Included  in  the  pro¬ 
posed  regulations  has  been  added. 

Comment:  Commenters  requested  addition 
of  a  new  section  on  State  educational  agen¬ 
cies’  responsibilities  for  monitoring,  evalua¬ 
tion,  and  enforcement  activities  to  insure 
compliance  throughout  the  State  with  the 
requirements  of  this  part.  ’The  commenters 
made  specific  suggestions  for  implementing 
such  a  section,  including  collection  of  data, 
conduct  of  on-site  visits,  audit  of  fund  utili¬ 
zation,  comparison  of  written  individualized 
education  programs  with  programs  actually 
provided,  meetings  with  parents  and  parent 
groups,  public  hearings,  development  of  de¬ 
tailed  criteria  for  evaluating  program  quality 
and  effectiveness,  and  detailed  procedures  for 


enforcing  requirements  against  noncomply¬ 
ing  agencies. 

Response:  A  new  section  has  been  added  to 
require  each  State  educational  agency  to  de¬ 
velop  procedures  and  specific  timelines  for 
monitoring  and  evaluating  public  agencies 
involved  in  the  education  of  handicapped 
children.  ’These  are  minimal  requirements. 
Adoption  of  the  other  suggestions  made  by 
the  commenters  is  encouraged  but  not  re¬ 
quired. 

allowable  costs  (§  12ia.621) 

Comment:  A  number  of  commenters  re¬ 
quested  that  the  limitation  on  State  admin¬ 
istrative  fimds  be  raised  and  that  provisions 
be  added  to  allow  local  educational  agencies 
to  use  funds  for  administrative  costs. 

Response:  No  change  has  been  made  on 
the  State  limit  as  it  is  a  statutory  limitation. 

Comment:  Commenters  requested  that  the 
regulations  require  each  State  educational 
agency  to  use  its  funds  for  specific  purposes. 
One  recommendaiton  was  that  ten  percent 
of  the  administrative  funds  be  used  to  train 
persons  in  local  communities  to  assist  and 
represent  psuents  and  to  prepare  and  dissem¬ 
inate  to  parents  Information  about  their 
rights  under  these  regulations.  Another  was 
that  they  be  used  to  disseminate  instruc¬ 
tional  material. 

Response:  No  change  has  been  made.  The 
Office  of  Education  does  not  believe  it  is  ap¬ 
propriate  to  dictate  to  States  how  to  use 
their  limited  administrative  funds. 

"State  Advisory  Panel 
establishment  (S  12ia.650) 

Comment:  One  commenter  recommended 
that  local  panels  be  required. 

Response:  No  change  has  been  made.  The 
statute  only  requires  a  State  advisory  panel. 
A  State  may,  of  course,  decide  to  establish 
local  panels. 

membership  (|l2ia.651) 

Comment:  A  substantial  number  of  com¬ 
menters  requested  additions  to  list  of 
representatives  to  be  included  on  the  panel. 
Including  professional  groups,  legal  advocacy 
groups,  and  employees  of  State  and  local 
agencies.  Some  commenters  recommended 
that  handicapped  individuals  or  their  par¬ 
ents  make  up  specific  percentages  of  the 
panel. 

Response:  A  provision  has  been  added  to 
make  it  clear  that  a  State  may  expand  the 
advisory  panel  to  Include  additional  persons 
in  the  groups  listed  (which  are  statutory) 
and  representatives  of  other  groups.  The  Of¬ 
fice  of  Education  does  not  believe  it  is  ap¬ 
propriate  to  prescribe  specific  percentages, 
as  the  States  should  have  some  discretion 
to  determine  the  proper  mix  of  representa¬ 
tives.  A  comment  has  been  added  to  indicate 
factors  a  State  may  consider  in  determining 
balanced  membership  of  the  panel. 

advisory  functions  and  advisory  panel  pro¬ 
cedures  (&§  12ia.652 — 12ia.653) 

Comment:  Commenters  recommended  that 
the  regulations  indicate  that  the  panel  must 
comment  publicly  on  the  State  annual  pro¬ 
gram  plan  as  well  as  on  any  rules  and  regu¬ 
lations  regarding  education  of  handicapped 
children,  review  annual  evaluations,  and  act 
as  ombudspersons  to  hear  complaints. 

Response:  A  change  has  been  made  to  re¬ 
quire  the  panel  to  comment  on  the  annual 
program  plan.  The  annual  program  plan  is 
an  extremely  Important  document  and  this 
addition  makes  it  clear  that  the  advisory 
panel  must  be  Involved  In  reviewing  It.  The 
other  recommendations  are  legitimate  activi¬ 
ties  but  not  ones  the  Federal  government  be¬ 
lieves  should  be  required  by  these  regulations 
at  this  time. 
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Comment;  Commenters  requested  that  the 
regulations  proTldis  that  panel  members 
be  reimbursed  for  reasmiaMe  <^"'1  necessary 
expenses  for  attending  meetings  and  per¬ 
forming  duties. 

Response:  This  change  has1>een  made.  It 
:.s  reasonable  to  require  reimbursement  for 
expenses  so  that  persons  will  be  able  to  par¬ 
ticipate  without  financial  sacrifice. 

Subpart  G — Allocations  of  Funds;  Reports 

ALLOCATIONS 

This  major  section  of  Subpart  O  Is  entire¬ 
ly  statutory:  therefore,  there  are  no  com¬ 
ments  of  substance  on  which  to  respond. 

REPORTS — ANNUAL  REPORT  OF  CHILDREN 
SERVED  (§§  12ia.7S0-12ia.754) 

The  following  comments  were  received 
regarding  the  annual  report  by  the  States 
of  the  number  of  children  receiving  special 
education  and  related  services.  This  report 
is  the  basis  for  each  State's  allocation  of 
funds  under  Part  B,  and  serves  as  a  mecha¬ 
nism  for  the  Commissioner  to  meet  some  of 
his  reporting  requirements  to  Congress  un¬ 
der  section  618  of  the  Act.  Some  commenters 
recommended  changes  that  would  require 
amendment  of  the  Act.  These  have  not  been 
summarized  except  where  further  explana¬ 
tion  seemed  to  be  useful. 

AMOUNT  OF  INFORMATION  REQUIRED 

IN  THE  REPORT 

Comment:  Commenters  varied  in  their 
views  on  what  Information  should  be  includ¬ 
ed  in  the  report.  It  was  suggested  that  addi¬ 
tional  information  be  collected  for  compli¬ 
ance  purposes.  Objections  were  made  to  the 
requirement  for  reporting  information  by 
disability  category,  and  for  reporting  the  0-2 
year  old  population.  On  the  other  hand, 
some  commenters  recommended  that  addi¬ 
tional  categories  be  added  to  the  report, 
particularly  for  deaf-blind  children  and  for 
multihandicapped  children. 

Response:  Two  categories  of  handicapped 
children  have  been  added  to  the  report — 
one  for  multihandicapped  children  and  one 
for  deaf-blind  children.  These  terms  are  de¬ 
fined  in  section  121a.6  of  Subpart  A.  No  other 
changes  have  been  made  on  the  amount  of 
information  to  be  reported. 

The  additional  categories  should  help  to 
Insure  that  no  handicapped  child  is  counted 
more  than  once,  since  the  States  will  not 
have  to  decide  in  which  of  two  or  more  dis¬ 
ability  categories  to  count  a  multihandi¬ 
capped  child.  The  changes  conform  to  ex¬ 
isting  reporting  requirements  used  by  the 
States. 

The  annual  report  of  children  served  is 
not  a  compliance  document.  It  is  only  used 
to  determine  each  State’s  allocation  and  to 
assist  the  Commissioner  in  meeting  his  re¬ 
porting  requirements  to  the  Congress  under 
section  618.  Under  section  611  of  the  Act, 
allocations  are  based  on  the  number  of  han¬ 
dicapped  children  in  each  State  receiving 
special  education  and  related  services.  Com¬ 
pliance  with  requirements  such  as  "least 
restrictive  environment"  will  be  achieved 
through  other  mechanisms,  including  the 
State's  annual  program  plan,  the  local  edu¬ 
cational  agency’s  application,  and  monitor¬ 
ing  by  the  State  educational  agency  and  the 
Office  of  Education. 

As  explained  In  the  preamble  to  the  pro¬ 
posed  rules  published  in  the  Federal  Reg¬ 
ister  on  September  8,  1976,  the  report  re¬ 
quirements  are  the  minimum  needed  by  the 
Commissioner  to  carry  out  the  Act.  (See 
41  FR  37814.)  While  the  Commissioner 
is  concerned  about  the  possible  harmful 
effects  of  "labeling"  children,  the  Act  re¬ 
quires  that  the  Oommlssloner  report  a 
substantial  amount  of  InfOTination.  to  Con¬ 


gress  by  disability  category.  For  this  reason, 
and  for  the  other  reasons  stated  in  the  Sep¬ 
tember  8,  1976,  Federal  Register,  there  ap- 
pecue  to  be  no  workable  alternative  to  re¬ 
taining  the  categories  in  the  States’  annual 
reports.  The  various  disability  categories,  as 
well  as  the  requirements  to  use  them  in  the 
Commissioner's  reports  to  the  Congress,  are 
statutory. 

Who  Mat  Be  Counted 

Comment:  Commenters  disagreed  as  to 
whether  handicapped  children  should  be 
counted  if  their  special  education  is  paid  for 
solrty  from  private  sources  or  solely  from 
Federal  funds  (such  as  children  living  on 
military  bases).  Some  thought  that  only 
publicly-funded  special  education  should 
qualify,  while  others  argued  that  since  all 
children  have  a  right  to  a  free  appropriate 
public  education  the  source  of  funding  (oth¬ 
er  than  the  parent)  should  not  matter. 

Response:  Section  121a.753  has  been 
amended  to  provide  that  handicapped  chil¬ 
dren  (including  such  children  in  Head  Start 
or  other  preschool  programs)  may  be  covmted 
only  if  they  (1)  are  enrolled  in  a  school  or 
program  which  is  operated  or  supported  by 
a  public  agency,  and  (2)  receive  special  edu¬ 
cation  that  meets  State  standards. 

A  State  may  not  count  a  child  whose  spe¬ 
cial  education  is  paid  for  solely  by  the  Fed¬ 
eral  government,  unless  the  child  is  in  one 
of  the  age  groups  3-5  or  18-21,  and  there 
are  no  local  or  State  funds  available  for  non¬ 
handicapped  children  in  that  age  group. 

Children  funded  solely  by  the  Federal  gov¬ 
ernment  would  include  Indian  children 
whose  special  education  is  paid  for  solely  by 
the  Federal  government,  as  well  as  children 
on  military  bases  whose  education  is  paid 
for  solely  with  Federal  funds.  This  rule  is 
consistent  with  the  requirement  that  a  free 
appropriate  public  education  (PAPE)  be 
made  available  by  the  State  to  each  handi¬ 
capped  child.  Parents  are  not  required  to 
take  advantage  of  FAPE.  If  they  choose  to 
educate  their  child  outside  of  the  public 
school  system,  even  though  PAPE  Is  avail¬ 
able,  the  State  has  discharged  its  responsi¬ 
bility.  However,  by  the  same  token,  the  child 
should  not  be  counted  by  the  Btate  for  its 
allocation  if  the  child  is  not  being  provided 
special  education  at  public  expense.  The 
same  reasoning  applies  to  Indian  children 
and  other  children  who  receive  their  special 
education  from  the  Federal  government.  The 
rule  should  serve  as  an  encouragement  to 
States  to  provide  services  to  all  handicapped 
children,  how'ever,  since  any  child  provided 
special  education  from  State  or  local  funds 
may  be  counted. 

Comment:  Two  other  provisions  in  the  reg¬ 
ulations  were  objected  to  by  commenters. 
The  first  of  these  provided  that  handicapped 
children  “enrolled”  in  schools  to  receive  i^e- 
cial  education  could  be  counted  as  receiving 
special  education.  These  commenters  felt 
that  enrollment  did  not  guarantee  actual 
receipt  of  services.  The  second  provision 
stated.  In  essence,  that  a  child  who  receives 
special  education  may  be  counted,  but  not  a 
child  who  receives  only  “related  services.” 
This  was  viewed  as  an  overly  restrictive  read¬ 
ing  of  the  Act. 

Response;  No  change  has  been  made  in 
the  regulations.  While  no  system  is  perfect, 
enrollment  is  a  legitimate  way  of  determin¬ 
ing  the  number  of  handicapped  children  re¬ 
ceiving  special  education  on  October  1  and 
on  February  1,  the  two  dates  on  which  the 
Act  requires  the  count  of  children  served. 
It  would  not  be  practical  to  make  an  actual 
head  count  of  children  in  classrooms  and 
other  facilities  where  services  are  provided. 

With  respect  to  children  who  only  receive 
“related  services.”  this  is  governed  by  statu¬ 


tory  language.  “Belated  services”  are  only 
those  "required  to  assist  a  handicapped  child 
to  benefit  from  special  education.”  (Section 
603(17)  of  (he  Act.)  If  a  child  does  not  need 
q>ecial  education,  there  can  be  no  “related 
services,”  as  that  term  is  defined  in  the  Act. 
However,  section  121a.l4  permits  a  State  to 
define  certain  services  as  “special  educaticm,” 
if  those  services  are  “specially  designed  in¬ 
struction  to  meet  the  imlque  needs  of  a 
handicapped  child.”  (This  is  taken  from  the 
definition  of  “special  education”  in  section 
602(16)  of  the  Act.) 

REALLOCATION  OF  LOCAL  EDUCATIONAL  AGENCY 
FUNDS  ({  12ia.708) 

Comment:  Commenters  requested  criteria 
be  added  for  when  funds  may  be  reallocated. 

Response:  No  criteria  have  been  added  as 
determinations  will  be  made  on  a  case-by¬ 
case  basis. 

Appendix  B — Index  to  Part  121a 
administration 
See:  Monitoring. 

Annual  program  plan  requirements — §$  121a.- 
112:  121a.l34:  121a.l38:  121a.l41;  121a.l42: 
121a.l45. 

Certification  of  State  authcnrity — $  121a.ll2. 
Direct  Service  by  State  educational  agency — 

§  121a.360. 

Local  application  requirements — §S  121a.228: 
121a.236:  121a.240. 

Local  education  agency  definition — S  121a.8. 
State  administration — Subpart  F. 

ADVISORY  PANEL  (STATE) 

Annual  program  plan  requirement — !  121a.- 
147. 

General  requirements — S§  121a.660-121a.653. 

ALLOCATIONS 

Annual  program  plan  condition  of  assist¬ 
ance — §  121a.ll0. 

Application  by  local  agency  condition  of  as¬ 
sistance — S  121a.l80. 

Consolidated  applications — |  121s.l9L 
Coimt  of  children — See  Reports. 

Interior  Department  for  Indian  children— 
{  121a.709. 

Local  agency  allocation — See  Reports. 
Formula — Sf  121a.705-131a.707. 

Reallocation — {  131a.708. 

Use  by  the  State — $  121a.360. 

Outlying  areas — S  131a.710. 

Recovery  for  mlsclassified  children — S  121a.- 
141. 

State  allocation: 

Formula— §S  121a.701-121a.703:  121a.706- 

121a.706. 

Hold  harmless — S  121a.704. 

Use  for  administration — §S  121a.620-121a.- 
621. 

Use  of — See  other  heculings. 

Withholding — See:  Hearings. 

From  the  local  agency — {  12  la. 194. 

From  the  State— Si  121a.690-121a.593. 

ANNUAL  PROGRAM  PLAN 

Approval:  disapproval — S  121a. 113. 
Certifications — f  121a.ll2. 

Condition  of  assistance  to  State — $  121a.ll0. 
Contents — S$  121a.lll;  131a.ll2;  121a.l20- 
121a.l51. 

Effective  period — S  121a. 114. 

General  requirements — f{  121a.110-121a.114. 
Public  participation — See:  Public  Participa¬ 
tion. 

Submission  by  State — !  121a.ll0. 

APPLICABILITT  OP  REGULATIONS — {  12ia.2 
APPLICATION  BY  LOCAL  AGENCY 

Annual  program  plan  requirement — {  121a.- 
144. 

Approval  or  disapproval  by  State  educational 
agency — $S  121a.l93;  121a.360. 
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Second  priority  children — amendment  of  ap¬ 
plication— |  laia^. 

Submlaalon  by  local  agency — S  ISla.lSO. 
Condition  of  assistance  to  local  agency — 
S  iaia.180. 

Consolidated  application — S§  121a.l90-121a.- 
192. 

Content— IS  121a.220-121a.240. 

Excess  costs — See:  Excess  Costs. 

Public  participation — See  Public  Participa¬ 
tion. 

AUDITS 

See;  Monitoring. 

COMPLAINTS 

state  educational  agency  procedures—!  121a.- 
602. 

See:  Hearings. 

COMPAHABIX  SERVICES 

Local  application  requirement — §  121a.231. 
CONSENT 

Defined—!  121a.600. 

Disclosure  of  information — §  121a. 571. 

Initial  placement — §  121a.504(b). 

Placement  status  during  a  proceeding — 
S  121a.513. 

Preplacement  evaluation  of  child — 1 12Ia.- 
504(b). 

CONFIDENTIALITY  OF  INFORMATION 

Annual  program  plan  requirement — !  121a.- 
129. 

Definitions — {  121a.560. 

General  requirements — !§  12 la. 560-1 21a. 572. 
Local  application  requirements — §  121a.331. 

CONSOLIDATED  APPLICATIONS 

See;  Application  of  local  agency. 

COUNT  OF  CHILOREN 

Annual  report  of  children  served — !§12Ia.- 
750-121a.754. 

Allocations: 

State  entitlement — §§  121a.701-121a.702. 
Local  educational  agency  entitlement — 
§  121a.707. 

Outlying  areas  entitlements — I  121a.710. 

DEFINITIONS - 1§  12ia.4-12ia.l5 

DUE  PROCESS 

See;  Confidentiality  of  Information. 
Evaluation. 

'  Hearings. 

Notice. 

Procedures  for  parents  and  children — 
§§  121a.500-121a.514. 

EDUCATION 

See ;  Free  Appropriate  Public  Education. 

Pull  Educational  Opportunity  Goal. 
Individualized  Education  Program. 
Personnel  Development. 

Physical  Education. 

Special  Education. 

Related  Services. 

evaluation 

Advisory  panel  function — 1 121a.652. 

Annual  program  plan  requirements — 
§§  121a.l28;  121b.133;  121a.l46. 

Education  programs — §  121S.146. 
Handicapped  children; 

Consent  required  for — I  121a.504. 

Defined — §121a.600. 

Hearings — See  Hearings. 

Independent  educational  evaluation — 
1 121a.503. 

Information  on  achievement — $  121a232. 
Notice  required — §§  121a.604-121a.505. 
Protection— If  121a.l29.  121a.l33.  121a.221, 
121a.530-121a.534. 

State  rcBponslblllty — {  121a.l28. 

Hearing  aids — f  121a.303. 


Individualized  education  programs — §  121a.- 
146. 

Personnel  development — f  121a.886. 

Private  school  cblldrai  service  needs — 
1 121a.453. 

State  educational  agency  activities — {§  121a.- 
146;  121a.601. 

Training — See:  Personnel  development,  this 
heading. 

EXCESS  COSTS 

Generally- i§  121a.182-121a.186. 

Local  application  requirement — §  121a.220. 
Not  applicable  to  State  educational  agency — 

§  121a.360. 

FREE  APPROPRIATE  PUBLIC  EDUCATION 

See ;  Individualized  Education  Programs. 
Belated  Services. 

Special  Education. 

Time  Limits  and  Timetables. 

Annual  program  plan  requirements — §|121a.- 
121-121a.l22. 

Defined — 1 121a.4. 

Generally— 1 1  121a:300-121a.303;  121a.307. 
Initiation  or  change — See:  Notice. 

State  practice  exception — 1 121a.300. 

State  use  of  local  agency’s  allocation — 

§  121a.360. 

Priorities — {{  121a.326-121a.324. 

FULL  EDUCATIONAL  OPPORTUNITY  GOAL 

Annual  program  plan  requirements — If  121s.- 
123-121a.l26. 

General  requirements — il  121a.304-121a.306. 
Local  application  requirements — Si  121a.- 
222-1 21a.223. 

RANDICAFFEO  CHILDREN 

Defined — S  121a5. 

Rights 

See;  Confidentiality  of  Information. 

Due  Process. 

Evaluation. 

Free  Appropriate  Public  Education. 
Hearing. 

Identification,  Location,  Evaluation. 
Individualized  Education  Program. 
Least  Restrictive  Environment. 

Notice. 

Private  School  Children. 

Special  Education. 

Related  Services. 

HEARINGS 

Disapproval  of  annual  program  plan — §  121a.- 
113. 

Disapproval  of  local  application — §  121a.l94. 
Office  of  Education  procedures — §§  121a.580- 
121a.593. 

Parents  and  children: 

Identification,  evaluation,  placement — 
if  12la.506-121a.S14. 

Confidentiality  of  Information — §§  121a.- 
568-121a.570. 

Public  hearings  before  adopting  annual  pro¬ 
gram  plan — {{  121a.280-121s.284. 
Withholding  payments  from  a  State — !  121a.- 
590. 

IDENTIFICATION,  LOCATION,  EVALUATION 

See:  Evaluations. 

Annual  program  plan  requirement — §  121a.- 
128. 

Local  application  requirement — §  121a. 220. 
Private  school  children — S  121a.453. 

INDIAN  CHILDREN 

Application  from  Secretary  of  Interior — 
i  fi  121a.260-121a.263. 

Count— il  12Ut.763. 

Payments  to  Secretary  of  InterltM’ — I  121a.- 
709. 


INDIVIDUALIZED  EDUCATION  PSOGRAM 

Aooountabllity — 1 121a.346. 

Annual  program  plan  requirement — |  131a.- 
130. 

Content — I  121a.346. 

Defined — I  121a.S40. 

Effective  dates — {  121a.342. 

First  priortty  children — |  121a.322. 

Free  appropriate  publle  education  defini¬ 
tion— {  121a.4. 

General  requirements — li  121a.340-121a.349. 

Least  restrictive  environment — |  I21a.552. 

Local  application  requirement — §  121a.235. 

Meetings— II  121a.340-121a.345. 

Parent  participation — {  121a.344. 

Placement — il  I21a.533;  121aA52. 

Private  school  children— 1|  121a.347-121a.- 
348;  121a.401. 

Reevaluation — {  121a.534. 

LEAST  RESTRICTIVE  ENVIRONMENT 

Annual  program  plan  requirement — §  12la.- 
132. 

General  requirements — IS  121a.550-121a.556. 

Local  application  requirement — $  121a.227. 

Nature  and  location  of  State  services — 
I  121a.361. 

Nonacademic  services  and  settings — If  121a.- 
306;  121S.6SS. 

Physical  education — |  I21a.307. 

Placement  decisions — !l  121a.513;  121a.533. 

Program  options — 1 121a.305. 

MATCHING - §  12ia.371 

MONITORING 

Annual  iNogram  plan  requirements— 
il  121a.l28(b)  (5);  121a.l30(b)  (2);  121a.- 
136. 

Auditing  coimt  of  children  served — 1 121a.- 

764. 

Confidentiality  of  Information — |  121.575. 

identifleation,  location,  evaluation — §  121a.- 
128(b)(6). 

Indlvldusdlzed  education  programs — 5  121a.- 
130(b) (2). 

Least  restrictive  environment — §  121a.556. 

Private  school  children — |  121a.402  (a) . 

State  educational  agency  responsibility — 

f  121a.601. 

NONDISCRIMINATION 

Annual  program  requirement — {  121a.l50. 

Evaluation  materials  and  procedures — 
1 121a.530. 

Local  application  requirement — 5  121a.239. 

Nonacademic  services — I  121a.306. 

Private  school  children — §  12la.458. 

Program  options — {  121a.305. 

Testing  materials  and  procedures — §  121a.- 
530. 

NOTICE 

Confidentiality  of  information — If  121a. 561, 
121a.573. 

Individualized  education  program  meeting — 
I  121a.34S. 

Intitiation  or  change  of  Identification,  eval¬ 
uation,  placement,  or  free  appropriate 
public  education — If  131a.504-12la.505. 

Notice  of  opportunity  for  a  bearing — See: 
Hearings. 

Notice  of  procedural  safeguards — I  121a.505. 

Public  notice  of  withholding  payments — 
I  121a.592. 

PERSONNEL  DEVELOPMENT 

Annual  program  plan  requirement — |  121a.- 
139. 

Comprehensive  system  of  personnel  develop¬ 
ment— {{  121a.380-121a.387. 

Included  In  State  support  services — I  121a.- 
370. 

Least  restrictive  environment — I  121a.555. 

Local  application  requirement — I  13la.224. 

Personnel  need*— 1 1 121a.l96;  121a.329. 

Preservice  training — 1 1218.331. 
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Trained  personnel  for  evaluation  materials — 

§  121a.532. 

Training  regarding  confidentiality  of  infor> 
matlon — $  121a.572. 

Use  of  Part  B  funds  for  training — S{  121a.321, 
121a.322. 

PHYSICAL  ZSnCATION 

Included  in  special  education — !  121a. 14. 
Required — §  121a.307. 

PLACEMENTS 

See:  Evaluation. 

Least  Restrictive  Environment. 

Private  schools. 

PRioarriES 

See:  Evaluation. 

Indentiflcation,  Location,  Evaluation. 
Annual  program  plan  requirement — §  121a.- 
127. 

Definitions; 

First  priority  children — {  121a.320(a). 
Second  priority  children — §  121a.320(b). 
General  requirements — S$  121afi20-121a.324. 
Local  application  requirement — §  121a.225. 
State  direct  and  suppOTt  services—?  121a.370. 

PRIVATE  SCHOOL  CHILDREN 

Annual  program  plan  requirement — §  121a.- 
140. 

Confidentiality  of  information — §  121a.560. 
Cost  of  residential  placement — §  121a.302. 
Handicapped  children  placed  or  referred  by 
public  agencies — $S  121a.400-121a.403. 
Handicapped  children  not  placed  or  referred 
by  public  agencies — ?{  121a.450-121a.460. 
Individualized  education  program — §1  121a.- 
347-121a.348. 

Least  restrictive  environment — S  121a.554. 
Part  B  applicability  to  private  schools — 

$  121a.2. 

Physical  education — §  121a.307. 

PROCEDURAL  SAFEGUARDS 

See:  Complaints. 

Consent. 

Hearings. 

Notice. 

Surrogate  Parents. 

Annual  program  plan  requirements — 

SS  121a. 131;  121a.l36. 

Local  application  requirement — {  121a.237. 

PUBLIC  PARTIdPATTON 

See:  Hearings. 

Annual  program  plan  requirements — 

$$  121a.l20;  121a.l37;  121a.280-121a.284. 
Local  application  requirements — ?!  121a.226; 
121a.234. 

Secretary  of  Interior  application — ?  121a.261. 
State  advisory  panel — ??  121a.6S0-121a.654. 

RECORDS 

See:  Confidentiality  of  Information. 

Annual  program  plan  requirement — 5  121a.- 
143. 

Comparable  services — ?  121a.231. 

Count  of  children  served — ?  121a.754. 

Excess  costs — ?  121a.l83. 

Individualized  education  programs — §  121a.- 
130. 

Local  application  requirement — ?  12la.233. 
Parents  may  examine — I  121a.502;  121a.562. 
Parents  not  participating  In  meetings — 
?  121a  345. 

RELATED  SERVICES 

See:  Free  Appropriate  Public  Education. 

Individualized  Education  Program. 
Defined—?  121a.l3. 

REPORTS 

Annual  report  of  children  served — ??  121a.- 
750-121a.754. 

Local  application  requirements — ??  121a.232; 
iaia.2S3. 

State  advisory  panel — |  iaia.6S3. 
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SPECIAL  EDTJCATIOH 

See:  Free  Apprt^rlate  Public  Education. 

Individualized  Education  Program. 
Defined—?  121a.l4. 

STATE  ADVISORY  PANEL 

Annual  program  plan  requirement — ?  121a.- 
147. 

General  requirements — ??  121a.6S0-121a.653. 

STATE  DIRECT  AND  SUPPORT  SERVICES 

Annual  program  plan  requirement — ?  121a.- 
51. 

General  requirements — f  ?  121a.360-121a.372. 

SUPPLANTING 

Applicability  to  State  educational  agency— 

?  121a.372. 

Local  application  requirement — ?  121a.230. 
Private  schools — ?  121a.460. 

Waiver  of  requirement — ?  121a.588. 

SURROGATE  PARENTS 

Definition  of  parent — ?  121a.l0. 

Duty  of  public  agency  to  assign — ?  121a.514. 
Responsibilities — ?  121a.514. 

Selection— §  121a.514. 

TESTING 

See :  Evaluation. 

TIME  LIMITS  AND  TIMETABLES 

Annual  program  plan  effective  period— 

?  121a.ll4. 

Evaluation  of  educational  programs — ?  121a.- 
146. 

Free  appropriate  public  education — ??  121a.- 
122;  121a.300. 

Full  educational  opportunity  goal — ??  121a.- 
125;  121a.222. 

Hearing  decisions — §§  121.512;  121a.583. 
Individualized  education  programs — ??  121a.- 
342;  121a.343. 

Public  participation  in  the  annual  program 
plan—?  121a.280-121a.284. 

Reevaluation — ?  121a.534. 

Report  of  children  served — ?  121a.760-121a.- 
754. 

State  monitoring  of  public  agencies — ?  121a.- 
601. 

State  review  of  hearing  decision — ?  121a.512. 
TRAINING 

See:  Personnel  Development. 

USE  OF  FART  B  FUNDS 

Allocation  formulas: 

Consolidated  applications — ??  121a.l90- 

121a.l91. 

Entitlements—??  121a.700-121a.710. 

Annual  program  plan  requirements— 
??  121a.l48;  121a.l49. 

Department  of  the  Interior  (Indian  chil¬ 
dren) — ?  121a.262. 

Excess  costs — ??  121a.182-121a.186. 

Local  appliclktlon  requirement—?  121a.238. 
State  and  local  educational  agencies; 

Free  appropriate  public  education — 

§1  121a.301-121a.302. 

Full  educational  opportunity  goal — ?  121a.- 
304(b). 

Priorities—??  121a.320-121a.324. 

Private  school  children — ?§  121a.450-121a.- 
460. 

State  educational  agencies ; 

Allowable  costs — ?  121a.621. 

Federal  funds  for  State  administration — 
?  121a.620.  N 

Matching—?  121a.371. 

State  advisory  panel — ?  121a.652. 

Use  of  local  allocation  for  direct  services — 
??  121a.360-121a.361. 

Use  of  State  educational  agency  allocation 
for  direct  and  support  services — |  121a.- 
370. 

Supplanting—??  121a.230;  lSlafi73;  121a.589. 
Training — See:  Personnel  Development. 
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5.  A  new  Part  121m  is  added  to  read 
as  follows: 

PART  121m— INCENTIVE  GRANTS 

Sec. 

131m.  1  Sc<^:  purpose. 

iaim.2  General  provisions  regulations. 

121m.  3  EUglblUty. 

121m.  4  Application. 

S  '^TEl  Application  contents. 

121nL  6  Amount  of  gr6uit. 

121m.  7  Participation  by  children  not 
counted  tmder  Part  B  of  the 
Act. 

121m.  8  '  Excess  costs. 

121m.  9  AdDolnlstratlon. 

121m.  10  Annual  evaluation  report. 

Authoritt:  Sec.  619  of  Pub.  L.  91-230,  as 
amended,  89  Stat.  793  (20  U.S.C.  1419).  unless 
otherwise  noted. 

§  12lm.l  Scope;  purpose. 

(a)  This  part  applies  to  assistance 
under  section  619  of  the  Act. 

(b)  The  Commissioner  awards  a  grant 
to  each  State  which  provides  special  edu¬ 
cation  and  related  services  to  handi¬ 
capped  children  ages  three,  four,  or  five. 

(c)  The  State  shall  use  fimds  provided 
under  this  part  to  give  special  educa¬ 
tion  and  related  services  to  handicap>ped 
children  in  the  age  groups  named  in 
paragraph  (b)  of  this  section. 

(d)  The  terms  “special  education”  and 
“related  services”  have  the  meanings  de¬ 
fined  in  §  121a.l2  and  §  121a.l3  of  this 
chapter. 

(20  U.S.C.  1419(c).) 

§  121in.2  General  provisions  regula¬ 
tions. 

Assistance  under  this  part  is  subject 
to  the  requirements  in  Parts  100,  100b, 
100c,  and  121  of  this  chapter  (including 
definitions  and  fiscal,  administrative, 
property  management,  and  other  mat¬ 
ters). 

(20  UB.C.  1419.) 

§  121m.3  Eligibility. 

A  State  is  eligible  to  receive  a  grant  if: 

(a)  The  Commissioner  has  approved 
its  annual  program  plan  under  Part  121a 
of  this  chapter;  and 

(b)  The  State  provides  special  educa¬ 
tion  and  related  services  to  any  handi¬ 
capped  children  aged  three,  four,  or  five. 
(20  U.S.C.  1419(a).) 

§  121m.4  Application. 

To  receive  funds  under  this  part,  a 
State  must  submit  an  application  to  the 
Commissioner  through  its  State  educa¬ 
tional  agency. 

(20  U.S.C.  1419(b).) 

§  121m. 5  Application  contents. 

An  application  must  include  the  fol¬ 
lowing  material: 

(a)  A  description  of  the  State’s  goals 
and  objectives  for  meeting  the  education¬ 
al  nee^  of  handicapped  children  ages 
three  through  five.  These  goals  and  ob¬ 
jectives  must  be  consistent  with  the 
State’s  full  educational  opportunity  goal 
under  §  121a.l23  of  this  chapter. 

(b)  A  description  of  the  objectives  to 
be  supported  by  the  grant  in  sufficient 
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detail  to  determine  what  will  be  achieved 
with  the  grant. 

(c)  A  description  of  the  activities  to 
be  supported  by  the  grant.  The  activities 
must  be  related  to  the  objectives  under 
paragraph  (b)  of  this  section  and  must 
be  described  in  sufficient  detail  to  de¬ 
termine  how  the  grant  will  be  used. 

(d)  A  description  of  the  impact  the 
proposed  activities  will  have  on  handi¬ 
capped  children  ages  three  through  five. 
This  description  must  include  evidence 
that  the  proposed  activities  are  of  suf¬ 
ficient  size,  scope,  and  quality  to  warrant 
the  amount  of  the  expenditure.  The  ap¬ 
plication  must  indicate  the  number  of 
children  to  be  served  and  the  number  of 
handicapped  children  who  will  be  bene- 
fitted  indirectly.  If  children  are  to  be 
benefitted  Indirectly,  there  must  be  a 
rationale  that  demonstrates  the  benefit. 

(e)  The  number  of  local  educational 
agencies  or  intermediate  educational 
units,  and  the  number  and  names  of 
other  agencies  which  will  provide  con¬ 
tractual  services  under  the  grant,  the 
activities  they  will  carry  out,  and  the 
reasons  for  selecting  these  agencies. 

(f)  The  dollar  amounts  that  will  be 
spent  for  each  major  activity  described. 

(g)  A  description  of  the  procedures  the 
State  will  use  to  evaluate  the  extent  to 
which  the  activities  met  the  objectives 
described  under  paragraph  (b)  of  this 
section. 

(20  U.S.C.  1419(b).) 

§  ]21in.6  Amount  of  grant. 

(a)  The  amount  of  a  grant  is  $300 
multiplied  by  the  average  number  of 
children  ages  three  through  five  counted 


during  the  current  school  year  under 
§§  121a.750-121a.754  of  this  chapter. 

(b)  If  appropriated  ftmds  are  less  than 
enough  to  pay  in  full  the  grants  under 
this  part,  the  amount  of  each  grant  is 
ratably  reduced. 

(20U.S.C.  1419(a),  (d) .) 

§  ]2Ini.7  Allowable  expenditures. 

<  a)  The  State  educational  agency  may 
use  funds  under  this  part  to  give  special 
education  and  related  services  to  handi¬ 
capped  children  ages  three  through  five 
who  are  not  counted  imder  §§  121a.750- 
121a.754  of  this  chapter  if  the  State  edu¬ 
cational  agency  insures  that  those  chil¬ 
dren  have  all  of  the  rights  afforded  un¬ 
der  part  121a  of  this  chapter. 

(b)  The  State  educational  agency  may 
use  up  to  five  percent  of  its  grant  for  the 
costs  of  administering  the  funds  provided 
under  this  part. 

(20  U.S.C.  1419(c).) 

Comment.  In  carrying  out  the  provisions 
of  this  part  some  activities  are  considered 
particularly  appropriate  for  the  use  of  these 
funds:  (1)  Providing  parents  with  child  de¬ 
velopment  information;  (2)  assisting  parents 
in  the  understanding  of  the  special  needs  of 
their  handicapped  child;  (3)  providing  par¬ 
ent  counseling  and  parent  training,  where 
appropriate,  to  enable  parents  to  work  more 
effectively  with  their  chUdren;  (4)  providing 
essential  diagnosis  and  assessment;  (5)  pro¬ 
viding  transportation  essential  to  the  de¬ 
livery  of  services;  (6)  providing  speech  ther¬ 
apy,  occupational  therapy,  or  physical 
therapy. 

§  121m. 8  Excess  costs. 

(a)  If  local  or  State  funds  are  avail¬ 
able  to  pay  for  the  education  of  non¬ 


handicapped  children  of  the  same  age  as 
the  handicapped  children  served  with 
funds  under  this  part,  funds  equal  to 
that  amount  must  also  be  made  avail¬ 
able  for  these  handicapped  children. 

(b)  If  no  local  or  State  funds  are 
available  for  nonhandicapped  children 
of  the  same  age,  funds  under  this  part 
may  be  used  to  pay  for  all  of  the  costs 
directly  attributable  to  the  education  of 
the  handicapped  children. 

(20  U.S.C.  1419(C).) 

§  121  m.9  Adminisiration. 

(a)  The  State  educational  agency  shall 
administer  the  fimds  provided  imder  this 
part. 

(b)  The  State  educational  agency  may 
use  the  funds  Itself,  or  may  contract  with 
local  educational  agencies.  Intermediate 
educational  units,  or  other  agencies. 
(20U.S.C.  1419(a).) 

§  121m.l0  .4nnual  evaluation  report. 

(a)  Within  90  days  after  the  end  of 
the  grant  period,  the  State  educational 
agency  shaJU  submit  a  report  to  the  Com¬ 
missioner  on  the  activities  carried  out 
under  this  part  during  that  period.  . 

(b)  The  report  must  contain: 

(1)  The  results  of  the  evaluation  un¬ 
der  §  121m.5(g).and 

(2)  In  brief  narrative  form,  the  im¬ 
pact  that  these  funds  have  had  on  the 
State’s  educational  services  to  handi¬ 
capped  children  ages  three,  four,  and 
five. 

(20  U.S.C.  1419(c).) 
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